
1

HEADING OF JUDGMENT ON APPEAL

DISTRICT: KAMRUP (METRO)
IN THE COURT OF DISTRICT JUDGE,  KAMRUP (METRO): : GUWAHATI.

 PRESENT  : Sri S.P. Moitra, AJS
District Judge,
Kamrup(M), Guwahati

MONEY  APPEAL  NO. 05 OF 2014

(This Appeal has been filed by the appellant challenging the Judgment and 
decree,  dated 26.07.2010, (decree signed on 05.08.2010),   passed by Shri  P.J. 
Saikia,  learned Civil  Judge No. 2,  Kamrup, Guwahati,  in  Money Suit  No.129 of 
2004)

Md. Sahabul Hussain

                                                            ......…Appellant/Plaintiff  
                      -Versus -

 Mukibur Rahman Mullah
     ..... …Respondent/Defendant

Date of Argument   :  06.07.2017
Date of Judgment      :  02.08.2017

APPEARANCE:-   

Mr. A. Sattar : Advocate for the   appellant.
Mr. K. Bhuyan   : Advocate for the respondent.

J    U    D    G    M    E    N    T

1. This appeal is directed against the judgment and decree, dated 26.07.2010, 

passed by the learned Civil Judge No.2, Kamrup, at Guwahati, in Money Suit No. 

129 of 2004, dismissing the suit of the plaintiff/appellant with costs.

2. The  case  of  the  plaintiff/appellant,  in  a  nutshell,  is  that  the 

respondent/defendant on 25.03.2002, being in need of  money, approached the 

plaintiff/appellant for sale of his plot of land, measuring 2 Kathas, covered by Dag 

No. 775 of K.P. Patta No. 47 of village No.2 Hengrabari under Mouza Beltola for a 

total consideration of Rs. 3,00,000/-. The plaintiff/appellant accepted the proposal 

and on demand of the respondent/defendant paid a sum of Rs. 2,99,000/- to the 
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respondent/defendant, keeping only Rs. 1,000/- as balance consideration. It was 

decided  that  the  said  amount  of  Rs.  1,000/-  would  be  paid  at  the  time  of 

registration of the sale deed. The respondent/defendant acknowledged the receipt 

of the amount of Rs. 2,99,000/-, so advanced by the appellant/plaintiff, by issuing 

a hand written receipt affixing his signature over two revenue stamps in presence 

of the two witnesses.  The respondent/defendant sought six months’  time from 

25.03.2002 for completion of the procedural formalities to the proposed sale, but 

took dilatory tactics to indefinitely linger without any explanations. Ultimately, the 

appellant/plaintiff sent a notice through his counsel by registered post with A/D 

demanding the respondent/defendant either to register the sale deed or to refund 

the advance of Rs. 2,99,000/- with interest @ 12% p.a. The respondent/defendant 

failed to acknowledge the receipt of the pleader's notice and started to avoid the 

contact of the appellant/plaintiff and hence the suit.

3. In  this  suit,  the  appellant/plaintiff  had  sought  the  realization  of  Rs. 

2,99,000/-  being  the  principal  amount  and  Rs.  86,710/-  as  interest  accrued 

thereon calculated @ 12% p.a.  from 25.03.2002 till  31.08.2004 and also other 

reliefs.

4. The  defendant/respondent  in  his  written  statement  denied  all  the 

allegations made against him. It is contended that the defendant/respondent never 

approached the plaintiff/appellant to sell the aforesaid plot of land. It is further 

contended that  the defendant/respondent  never  affixed the signature over two 

revenue stamps, nor issued any hand written receipt or acknowledgment, nor he 

put any signature over any revenue stamp or any such hand written receipt. It is  

further contended that the said hand written money receipt was concocted. It is 

further stated therein that the defendant/respondent is/was not the owner of the 

plot of land, mentioned in the schedule of the plaint and as such the question of 

seeking time for completion of formalities for sale of the same, had never arisen. It  

is  further  contended  that  the  plaintiff/appellant  also  never  came  to  the 

defendant/respondent  for  obtaining  the  sale  permission  and  to  execute  the 

registered sale deed or to refund the advance money. It is specifically stated that 

the  defendant/respondent  has/had  no  land  to  sell.  The  defendant/respondent 

denied any cause of action in the suit.

5. On the basis of the pleading of the parties, as many as, four issues were 

framed, which are as follows:-

1. Whether the suit is maintainable in its present form?
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2. Whether the plaintiff has cause of action for the suit?

3. Whether the defendant had received Rs. 2,99,000/- on 25.03.02 from the 

plaintiff as advance for sale of a plot of land to the plaintiff? If so, whether 

the plaintiff is entitled to get decree for interest @ 12% per annum on the 

said amount?

4. To what other relief/reliefs the parties are entitled?

6. In  course  of  trial,  the  plaintiff  examined  two  witnesses  on  its  behalf, 

whereas the defendant examined four witnesses on its behalf. After hearing the 

argument of the parties, the learned trial court passed the impugned judgment 

and decree dated 26.07.2010, dismissing the suit  of the plaintiff/appellant with 

costs.

7. Being highly aggrieved by and dissatisfied with the aforesaid judgment and 

decree, dated 26.07.2010, the appellant/plaintiff preferred the present appeal on 

the grounds set forth in the memo of appeal.

8. While arguing the case on behalf of the plaintiff/appellant, Mr. A. Sattar 

submitted that the learned trial Court passed the impugned judgment and decree 

in haste, without application of mind and also failed to appreciate and to analyze 

the facts of the case and the evidence on record, both oral and documentary, in its 

true perspective. It is further argued that the learned trial Court committed grave 

error in law in deciding issue No. 2 on the basis of the findings of issue No.1. It is  

further argued that the learned trial court failed to appreciate the evidence of the 

attesting witness to the hand written receipt (Ext-1), namely, Mrs. Wahida Rahman 

(PW2) and has come to a wrong finding that the plaintiff failed to prove Exhibit-1. 

He argued that there was in fact no requirement as such under the law for the 

plaintiff to examine either the writer or other witnesses to Ext-1, particularly when 

he had already examined one of the attesting witness. It is also argued that the 

learned trial  Court after passing of the order for forensic examination of Ext-1, 

ought to have waited for the report of the hand writing expert in order to ascertain 

the signature of the defendant put on Ext-1. It is submitted that the learned trial 

Court committed error both in law and in facts in deciding the issues against the 

plaintiff/appellant  and in  that  view of  the matter,  the impugned judgment and 

order, passed by the learned trial court is not sustainable in the eye of law.

9. On  the  contrary,  the  learned  counsel  for  the  defendant/  respondent 

specifically argued that the learned trial Court passed the impugned judgment and 
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decree  dated  26.07.2010  on  proper  appreciation  of  law  and  the  facts.  It  is 

submitted  that  the  defendant/respondent  by  adducing  sufficient  corroborating 

evidence proved the falsity of the case of the plaintiff/appellant. He also argued 

that the defendant/respondent had no land and as such he had no reason to enter 

into any agreement for sale of his land. He further submitted that the entire case 

of the plaintiff/appellant suffers from falsity and as such the learned trial court 

rightly passed the impugned judgment and decree of dismissal  of the suit and 

there is no scope for further interference by this Court.

10. In the backdrop of the aforesaid argument, put forward by the learned 

counsel for the parties, the following points are formulated for determination:

I. Whether the learned trial Court passed the impugned judgment and decree 

dated 26.07.2010, on proper appreciation of the evidence on record?

II. Whether the learned trial Court committed any grave error in passing the 

impugned judgment and decree dated 26.07.2010, without waiting for the 

comparison of the signature of the defendant/respondent in Ext-1 with his 

admitted signature?

III.  Whether there is any scope of interference in the impugned judgment and 

decree dated 26.07.2010 passed by the learned trial Court?

POINT NO. I & II:-

11. In view of the contrary arguments of the parties, being the Court of both 

law and  facts,  I  find  the  need  to  re  appreciate  the  evidence  on  record.  The 

plaintiff/appellant adduced evidence of two witnesses, i.e., evidence of the plaintiff 

and his wife.

12. In his evidence on affidavit, the plaintiff as PW1, narrated each and every 

facts stated in his plaint and further exhibited some of the documents in support of  

his contention. His entire case is based on one money receipt, which has been 

marked  as  Ext-1.  In  Ext-1  money  receipt,  it  is  stated  that  an  amount  of  Rs. 

2,99,000/-  was  received,  allegedly  by  Mukibur  Rahman  Mullah,  the 

defendant/respondent of this case, from the plaintiff,  for sale of a plot of land 

measuring 2 (two) Kathas, covered by Dag No. 775 of K.P. Patta No. 47 situated at 

No.2 Hengrabari, under mouza Beltola in the district of Kamrup (M), Assam. The 

defendant/respondent denied the entire allegation and submitted that there was 

no any agreement for sale of any land of the defendant/respondent. His further 
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contention is that he had/has no land for making any sale. The plaintiff as PW1, in 

his cross examination specifically admitted that before making any such transaction 

with the defendant, he never examined the required documents relating to the title 

of the defendant. It is unusual that the plaintiff was going to purchase a plot of 

land, measuring 2 Kathas, without even making any inquiry about the title of the 

land. He further admitted that the word “advance” was never mentioned in Ext-1. 

It is further stated by the said witness, during cross examination, that Ext-1 is a  

money receipt. He further admitted that except in Ext-1(1), there is no mention of 

the name of the defendant No.1/respondent. He also could not say who was the 

writer of the Ext-1. He admitted that he just can remember that the defendant put 

his signature in Ext-1(1) in his presence. There were two witnesses of the said 

document one Hilaluddin Ahmed and Wahida Rahman. Said Wahida Rahman is the 

wife of the plaintiff and she narrated the same facts, corroborating the testimony 

of the PW1. But during cross examination, the said witness admitted that she did 

not  mention  in  her  evidence  on  affidavit  the  place  where  defendant  had 

approached the plaintiff. She also made it clear that she did not go through the 

document, pertaining to Dag No. 775 of K.P. Patta No. 47 of village No. Hengrabari 

under  Beltola  Mouza.  She  stated  that  the  sale  consideration  was  fixed  at  Rs. 

3,00,000/-, out of which Rs. 2,99,000/- was paid in cash to the defendant, keeping 

balance of Rs. 1,000/-. She further stated that there was no written document for 

the transaction. Although plaintiff stated that he can’t remember who the writer of 

the document was, PW2 stated that one Hilaluddin Ahmed was the writer of Ext-1.

13. The  learned  trial  Court  could  not  believe  the  testimony  of  these  two 

witnesses and could not rely on the documents, particularly Ext-1. I have already 

noted that it is most unusual that a person entered into an agreement to purchase 

a plot of land without verifying the title document of the said person. It is also 

unbelievable that the person decided to purchase the land and made such a huge 

transaction of money without even preparing any agreement for sale. It is further 

unbelievable that an amount of Rs. 2,99,000/- has been paid out of Rs. 3,00,000/- 

without entering into any agreement for sale and merely on the basis of a so called 

money receipt by taking the signature of the defendant on revenue stamps. The 

said money receipt also never said that it is a money receipt and description of the 

land was not given by specifying the boundaries etc. The learned trial court rightly 

decided and rightly disbelieved the document of the plaintiff. There was another 

witness, independent of the parties, but said Hilaluddin Ahmed was not examined 

by the plaintiff side. On the contrary, the defendant exhibited one document as 
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Ext-A,  which  is  also  the  testimony  of  PW1  Sahabul  Hussain  (present 

plaintiff/appellant of the case) in the G.R. Case No. 628/03.

During  cross  examination  of  the  witness  in  the  said  case,  the  present 

plaintiff/appellant, being PW1, stated that he saw the document regarding title of 

the land in question and admitted that the land was in the name of Sukleswari 

Boro and his three sons. He admitted that as per the said document, the present 

defendant had/has no title over the land. He further admitted that before making 

payment  of  the  aforesaid  money,  he  knew  that  the  name  of  the  present 

defendant/respondent was not shown in the title document as the owner of the 

land. He further admitted that he entered into an agreement for purchase of the 

land with the owner of the land and the present defendant/respondent (accused of 

the said case) was a witness to the agreement for sale. He stated during cross 

examination of the said case that the money was given in the hand of the present 

defendant/respondent. He further admitted that he had no knowledge even what 

was the actual price of the said land. If that be so, it is evident that had there been 

any transaction of  the money,  the plaintiff/appellant  made the payment of  the 

money to the defendant/respondent, knowing fully well that he was not the owner 

of the said land. Even there was an agreement for sale and the plaintiff/appellant 

withheld the said document from the Court. Thus, he made two complete different 

stories one in the money suit and one in the G.R. Case No. 628/03 in respect of  

execution of so called Ext-1 money receipt. In the plaint of the Money Suit No.  

129/04, he stated that the present defendant/respondent being the owner of the 

land  in  question,  entered  into  an  agreement  for  sale  of  the  land  to  the 

plaintiff/appellant  and as an advance consideration, he received Rs. 2,99,000/- 

from the plaintiff/appellant.  But in G.R. Case No. 628/03, being the informant, 

while he adduced evidence, gave a different story during cross examination and 

admitted that he know from before that the land was not belonged to the present 

defendant/respondent. After knowing that, he entered into an agreement with the 

original owner for purchase of the land and the payment was made through the 

present defendant/respondent. These very discrepancies are sufficient to create 

doubt about the case of the plaintiff.

14. The  defendant/respondent  side  adduced  their  evidence  and  they  were 

cross  examined at  length.  In  their  evidence on  affidavit,  the  witnesses  of  the 

defendant/respondent  side  specifically  stated  that  the  land  belongs  to  one 

Sukleswar Boro and his three sons and the agreement was made in between the 

plaintiff/appellant  and  the  owner  of  the  land.  During  cross  examination,  the 
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defendant/respondent  admitted  that  the  name  of  the  owner  of  the  land  was 

Suklesari Boro, not Sukleswar Boro. He admitted during cross examination that the 

owner is a lady and her three sons.

15. Now, it is the settled position of law that the plaintiff must prove its case 

on his own footing, not on the weakness of the defendant side. The plaintiff must 

prove a probable case, before the onus is shifted to the defendant side. Here in 

the present case in hand, the plaintiff could not prove its own case at least a 

probable one to get the decree in his favour. At the risk of repetition, I like to point 

out that it was un-probable that the plaintiff/appellant entered into an agreement 

to purchase land in question and made payment of almost the entire consideration 

without minimum enquiry or without minimum searching at least to know who the 

actual owner of the land was.

16. Here  in  the  present  case  in  hand,  the  plaintiff/appellant,  during  cross 

examination  specifically  admitted  that  before  entering  into  an  agreement  for 

purchase of the land, he did not make any enquiry regarding the ownership of the 

land, nor he tried to consult with the document, relating to the land to learn about  

the actual title holder of the land. On the contrary, in another case, also filed by 

the  present  plaintiff/appellant  registered  as  G.R.  Case  No.  628/03,  the  same 

plaintiff/appellant, as PW1, during cross examination admitted that he had seen 

the document of the land and as per the said document one Sukleswari Boro and 

her three sons were the owners and the valid title holders of the said land. He 

further admitted that the name of the defendant/respondent (accused of G.R. Case 

No. 628/03), was not there in the title document. He further made it clear that he 

knew  it  before  making  the  payment  of  Rs.  2,99,000/-.  Thus,  it  is  not  only 

improbable,  but  absurd  that  the  plaintiff/appellant  made  payment  of  Rs. 

2,99,000/-,  fixing  the  total  consideration  of  Rs.  3,00,000/-  to  the 

defendant/respondent and that too knowing fully well that he was not the owner 

of the land. He further admitted that there was an agreement for purchase of the 

land  in  question  with  the  original  owner  and  the  accused  person  (present 

defendant/respondent of the case) was only a witness to the agreement. If that be 

so, there must be a document in respect of the agreement in between the plaintiff  

and the owner of the land. But he did not produce the document in this case and 

since it is the vital document, due to withholding of the same, the presumption will 

go against the plaintiff/appellant. It is also not understood how the payment of Rs. 

2,99,000/- was made by the plaintiff/appellant with no knowledge about the price 

of the land, which he had admitted in his G.R. Case. Ext-A is the certified copy of  
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his deposition before the learned JMFC, Guwahati in G.R. Case No. 628/03 and 

plaintiff himself admitted the correctness of the same. It is also not understood 

how payment was made to a different  person when agreement was signed in 

between the original owner and the plaintiff. He himself admitted that the present 

defendant/respondent was merely a witness to the document. The learned trial 

Court discussed the entire evidence in this regard. The learned trial  Court also 

discussed that DW4 Nazrul Haque also testified that the agreement was signed in 

between the plaintiff/appellant and the owner of the land Sukleswari Boro. 

17. The plaintiff/appellant strongly challenged the finding of the learned trial 

Court that when the defendant denied his signature in Ext-1, it was the burden of 

the plaintiff/appellant to prove that the defendant had actually put the signature in 

Ext-1. The learned trial Court discussed on this point and specifically observed that 

the plaintiff/appellant could not shift the onus to the defendant/respondent. The 

learned trial court also opined that the evidence of the plaintiff/appellant failed to 

inspire confidence of the Court. Of course, earlier there was an order passed by 

the learned trial  Court for sending the document, i.e.,  Ext-1 FSL, Kahilipara for 

comparison of the signature in the document with the admitted signature of the 

defendant/respondent.

18. Before filing of the application for sending the document to FSL, Kahilipara, 

Guwahati, recording of evidence of both the sides was completed and the case was 

fixed for argument. After passing of four dates for argument of the case, suddenly 

on  02.11.2009,  the  plaintiff/appellant  made  an  application  for  sending  the 

document to FSL, Kahilipara for comparison with the admitted signature of the 

defendant/respondent. The petition was heard and allowed on 28.04.09. But after 

passing of the order, the plaintiff/appellant took dilatory tactics in sending the Ext-

1 along with admitted signature of the defendant/respondent to the FSL, Kahilipara 

for comparison of the hand writing in Ext-1. The learned trial Court allowed much 

time for FSL report and ultimately on 19.06.2010, i.e., after more than 1½ years 

observed that even the Ext-1 document was not sent to the FSL and no step was 

taken  for  that  by  the  plaintiff/appellant.  As  such  the  learned  trial  Court  was 

compelled to call back the earlier order for sending the Ext-1 for comparison. The 

learned trial Court rightly pointed out that the report of the hand writing expert is 

only an opinion and since the plaintiff/appellant has failed to take require steps in 

time, the suit would proceed for argument once again and accordingly the learned 

trial Court heard the argument and passed the impugned judgment and decree 

dated 26.07.2010, dismissing the suit of the plaintiff/appellant. Since the evidence 
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of the plaintiff side was not at all reliable and trustworthy, even if the opinion of 

the expert was obtained, the finding of the learned trial Court would not have been 

different. 

POINT NO. III:-

19. Thus,  I  find  that  there  is  no  merit  in  the present  appeal.  The plaintiff 

/appellant failed to prove its case, by preponderance of probability. Even if, any 

money was paid to the defendant/respondent, it was paid against an agreement of 

purchase of land, which the plaintiff/appellant had entered with the original owner 

and the defendant/respondent was not in the scene except he being a witness. As 

such  without  making  the  owner  of  the  land a  party,  it  cannot  be  established 

whether there was any agreement for purchase of the land with the plaintiff and 

whether instead of making payment of the money to the original title holder of the 

land,  the  plaintiff/appellant  made  the  payment  to  the  present 

defendant/respondent. Accordingly, I find no scope to interfere with the finding of 

the learned trial Court in dismissing the suit and accordingly affirmed the aforesaid 

finding of the learned trial Court.

20. In result, the impugned judgment and decree of dismissal, passed by the 

learned trial Court in Money Suit No. 129/2004, is hereby affirmed. The present 

appeal is dismissed on contest, with costs.

21. Prepare a decree accordingly.

22. Send down the case record of M.S. No. 129/2004 to the learned Court of 

Civil Judge No.2, Kamrup (Metro), Guwahati with a copy of this judgment.

23. Given under my hand and seal of this Court on this 2nd day of August, 2017 

in my open Court.

                        (S.P. Moitra)      
                        District Judge

                       Kamrup(Metro),Guwahati

Dictated & corrected by me.

       ( S.P. Moitra )
          District Judge,
 Kamrup (Metro), Guwahati


