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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the First   Appellate   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Wednesday, the 02nd day of August, 2017

Title Appeal 64 of 2016

Gopal Chandra Kalita,
s/o Late Gaimal Chandra Kalita,
r/o Santi Path, Hatigaon.
Dspur, Guwahati,
Kamrup (M). ………… Appellant

-versus-

1(i) Manjubala Das,
w/o Late Bhobo Mohan Das,
r/o Near Hotel Kalpana,
Pan Bazar, Guwahati – 1.
1(ii) Srutimala Das (Duara),
d/o Late Bhobo Mohan Das,
r/o H. No.2, South Sarania,
Ulubari, Guwahati – 7. 
2. Kanailal Das,
s/o Late Raimohan Das,
r/o Rehabari, Guwahati.
3. Jyotish Mohan Das,
s/o Late Raj Mohan Das,
r/o Pan Bazar, Guwahati. ………… Respondents

This suit coming on for final hearing on 19-07-17 in the presence of –

Mr. A. Sattar, Learned Advocate for the Appellant; and 

Mr. S. K. Goswami and Mr. R. Kathkatia, Learned counsels for the Respondents.

AND having stood for consideration to this day, the Court delivered the following 

judgment.
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J U D G M E N T

1. This first appeal arose out of the judgment and decree dated 05-04-2013 passed 

by the learned Court of the Munsiff No. 2, Kamrup, Guwahati in T.S. 280/2005 whereby 

the learned trial Court dismissed the suit with costs. The plaintiff is the appellant herein.

2. Upon  admission  of  the  appeal  for  hearing,  the  notices  were  issued  to  the 

respondents/defendants and the original case record of Title Suit 280/2005 was called 

for and received. The respondents/defendants contested the first appeal.

3. I have courteously heard the learned counsels for both the sides.

4. Before adventuring ahead to decide this appeal, the strife between the parties, 

leading to this appeal, needs to be set out, which is as under.

5. The  appellant,  as  plaintiff,  filed  the  Title  Suit  against  the  defendants  (the 

respondents). Plaint reveals that the appellant/plaintiff, since 26-04-1974, possesses 1K-

10L land covered by  dag  no. 221 (old) 513 (new) of  patta  no. 130 (old) 580 (new) 

situated at village Hatigaon under Beltola  mouza with the full  knowledge of  original 

owner Harmohan Das (since deceased). Appellant/plaintiff raised permanent residential 

houses  over  the  said  land  and  his  house  is  assessed  by  the  municipality. 

Appellant/plaintiff  paid  land  revenue  in  respect  of  his  possessed  land  and  obtained 

electricity connection in his name to his  residence. Appellant/plaintiff  claims that his  

possession  is  actual,  open,  hostile  and  notorious  and  the  original  owner  could  not 

dispossess him since 26-02-1974. Appellant/plaintiff further claims that his possession 

has ripened into perfect title by virtue of adverse possession. 

6. The respondents are the legal representatives of deceased defendant no.1 who 

were substituted during the pendency of the suit vide order dated 20-06-2008, hence, 

the word ‘respondents’ used in this judgment would mean the original defendant no.1 

unless the context otherwise indicates..

7. The original defendant no.1 filed written-statement pleading the usual pleas of 

denials  of  non-maintainability,  cause  of  action  and  defect  of  parties. 

Respondent/defendant  contended  that  the  appellant/plaintiff  is  a  trespasser  and  he 

never possessed the suit land since 26-02-1974. It is contended that Harmohan Das 

(since deceased) was the recorded  pattadar  of the suit land and after his death, the 

answering defendant and his brothers inherited it. Appellant/plaintiff illegally constructed 

houses over  the suit  land  in  spite  of  protests  made by the sons  and daughters  of 

defendant no.1’s brothers. Respondent/defendant prayed for dismissal of the suit.

8. The suit proceeded exparte against the defendant no.2, 3.
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9. Upon the pleadings, learned Trial Court framed the following issues on 20-03-12.

(1) Whether there is a cause of action for the suit?

(2) Whether the suit is maintainable?

(3) Whether  the  plaintiff  has  acquired  right,  title,  interest  by  way  of 

adverse possession?

(4) Whether the plaintiff is entitled for permanent injunction as prayed 

for?

(5) To what relief/releifs, the parties are entitled?

10. During trial, both the parties adduced both oral and documentary evidence. After 

hearing both the sides, learned Trial Court passed judgment and decree dated 05-04-

2013 dismissing the suit, which is impugned in this appeal with the following, amongst 

other, grounds. 

1. That the impugned judgment and decree is bad in law and on facts.

2. That the learned trial Court failed to understand and appreciate the facts  

of the case and the evidence-on-record in its true perspective and ended  

up passing an erroneous judgment.

3. That  the  Learned  trial  Court  has  failed  to  apply  the  law  of  adverse  

possession to the facts of the case as construction of house over the suit  

land and obtaining holding number from the GMC in due course by the  

plaintiff does contemplate a hostile act in denial of the title of the true  

owner of the land.

4. That the Learned Trial Court ought not to have dismissed the suit on the  

ground of non-inclusion of all legal heirs of Late Harmohan Das as such  

names were neither  reflected in  the jamabandi  nor  mentioned  in  the  

written-statement.

5. That the learned Trial  Court wrongly relied on the ocular  evidence of  

D.W.1  rather  documentary  evidence  produced  by  the  plaintiff  clearly  

shows that plaintiff possessed the suit land since long and Harmohan Das  

neither initiated any action against the plaintiff or a counter-claim in the  

suit for eviction of the plaintiff. 

11. I have meticulously perused the case-record of T.S.280/2005.

12. I have courteously heard arguments of learned counsels for the parties. At the 

onset,  learned  counsel  for  the  appellant/plaintiff  would  thrust  his  argument  on  the 

points that the case of the appellant/plaintiff is based on documents, which is sufficient 
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enough to pass a decree of adverse possession in plaintiff’s favour.

13. Per contra, learned counsel for the respondents/defendant no.1 would submit 

that the learned Trial Court rightly passed the impugned judgment and decree. Learned 

counsel  would submit  while  relying on a decision of  Hon’ble  Gauhati  High Court  as 

reported in  (2013) 6 GLR 277 Binode Das & Others vs. Sarumai Patangia & Others 

that a suit for declaration of title on the basis of adverse possession is not maintainable.

14. I have scrupulously scrutinized the learned Trial Court’s case-record along with 

the memo of appeal as well as the evidence-on-record as adduced by the parties in the  

learned Trial Court. It appears Issue No.3 is the crux of the matter. Thus, the point of 

determination so arises is as under.

POINT FOR DETERMINATION

1. Whether  the  impugned  judgment  and  decree  passed  by  the 

learned Trial Court was correctly decided and needs interference in this 

appeal?

DISCUSSION, DECISION   AND   REASONS THEREFOR  

15. Let me discuss the grounds taken in the memorandum of appeal along-with the 

relevant issues decided by the learned lower Trial Court for the sake of convenience.

POINT NO. 1

16. Issue No.3, so framed by the learned Trial Court, is taken up at the foremost as 

it holds the key to the strife between the parties. Learned Trial Court, while deciding this 

Issue, held that the plaintiff failed to prove his hostile possession in respect of the suit 

land and decided the said Issue in the negative and against the plaintiff. The relevant  

evidence so adduced by the parties in the Court below is as under. 

17. P.W.1 Golap Chandra Das has reiterated his contentions so made in the plaint. 

P.W.1 identified the  jamabandi as  Exhibit 1 and GMC holding-receipt as  Exhibit 2. 

P.W.2 Mahesh Lahkar supported the testimony of P.W.1 as regards to his possessing the 

suit land. 

18. In cross-examination, P.W.1 stated that he has not produced any document to 

show that the holding is in his name. P.W.1 further stated that he has produced neither  

electricity bills nor water-supply connection documents. P.W.1 admitted that he has not 

documents to show that he possesses the suit land for 12 years.

19. Put to cross-examination, P.W.2 stated that the plaintiff has not shown him any 

documents of his possession over the suit land.
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20. D.W.1  Srutimala  Duara  deposed  by  substantiating  the  written-statement  by 

contending that the plaintiff is an encroacher of the suit land. In her cross-examination, 

D.W.1 stated that she knows that her father asked the plaintiff to vacate the suit land in  

2005.

21. D.W.2 Anoop Mohan Das corroborated D.W.1’s testimony. His cross-examination 

reveals that the plaintiff occupies 1½ kathas land in the suit dag land along with others. 

D.W.2 pleaded ignorance about plaintiff’s possessing the suit land since 1974. D.W.2 

stated that he saw the suit land vacant in 2004.

22. A person who bases his title on adverse possession must show by clear and 

unequivocal evidence that his title was hostile to the real owner and amounted to denial  

of  his  title  to  the  property  claimed.  Therefore,  a  person  who 

claims adverse possession should show: (a) on what date he came into possession, (b) 

what was the nature of his possession, (c) whether the factum of possession was known 

to  the  other  party,  (d)  how  long  his  possession has  continued,  and  (e) 

his possession was open and undisturbed. A person pleading adverse possession has no 

equities in his favour. Since he is trying to defeat the rights of the true owner, it is for  

him to clearly plead and establish all facts necessary to establish his adverse possession. 

23. In the eye of  the law,  an owner would be deemed to be in possession of  a 

property so long as there is no intrusion. Non-use of the property by the owner even for  

a long time won't affect his title. But the position will be altered when another person 

takes possession of  the  property  and  asserts  a  right  over  it. Adverse possession is  a 

hostile possession by clearly asserting hostile title in denial of the title of the true owner. 

It is a well-settled principle that a party claiming adverse possession must prove that 

his possession is  “nec  vi,  nec  clam,  nec  precario”,  that  is,  peaceful,  open  and 

continuous. The possession must be adequate in continuity, in publicity and in extent to 

show that their possession is adverse to the true owner. It must start with a wrongful 

disposition of the rightful owner and be actual, visible, exclusive, hostile and continued 

over the statutory period (relied on (i) (2006) 7 SCC 570 T. Anjanappa & Others vs.  

Somalingappa & Another and (ii)  AIR 2011 SC 1480 Chatti Konati Rao and Ors. vs.  

Palle Venkata Subba Rao).

24. Having a fair understanding of the law of adverse possession, reverting to the 

present appeal, the evidence-on-record in the original suit reveals that the plaintiff has 

relied only on a couple of documents to assert his title by virtue of adverse possession. 

These are jamabandi Exhibit 1 and GMC holding tax Exhibit 2. Jamabandi reflects the 

respondents’ predecessor’s name as pattadar of the suit land. GMC holding tax receipt 
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nowhere shows anything about the suit land. Though plaintiff pleaded and led evidence 

that he came to possess the suit land on 26-04-1974 yet there is nothing to hold as to  

how and in what manner, he came to possess the suit land. The plaintiff further failed to 

furnish electricity bills and the water supply connection documents, which could have 

thrown light on the fact on whose name such connections stand. Neither the plaint nor  

P.W.s evidence is forthcoming as to what was the nature of plaintiff’s possession over 

the suit land. The plaintiff’s claim of title based on Exhibits 1 and 2 does not aid him in 

establishing his case.

25. Bearing in mind the discussion made here-in-above, I find that appellant/plaintiff 

has  miserably  failed  to  prove  that  he  has  perfected  his  title  by  virtue  of  adverse 

possession. A person, who is entitled to any right as to any property, may institute a suit 

against any person denying or interested to deny his title to such property to declare 

his title in  the  property.  But  as  indicated  above,  adverse possessor  has  no title or 

ownership in the property. In fact, the whole concept of adverse possession is in denial  

of title. It does not contemplate acquisition of title by prescription. It is a settled position  

that no declaration of title can be sought on the basis of adverse possession.

26. Learned Trial Court has made a threadbare discussion as regards to the law of 

adverse possession in light of several decisions rendered by the Hon’ble Supreme Court 

as well as facts of the case and correctly and rightly arrived at a finding of Issue No.3. I,  

therefore, affirm the decision of the learned Trial Court.

27. As far as Issues No. 1 and 2 in T.S.280/05 is concerned, the learned trial Court 

had held that the suit is maintainable and the suit has a cause of action. I am unable to 

concede to the findings of the learned Trial Court as far as Issues No. 1 and 2 are 

concerned for the following reasons.

28. If a suit is filed by the adverse possessor (appellant/plaintiff) under Section 34     of   

the Specific Relief Act, the Court will not examine whether the right of the defendant is 

within the period of limitation or whether it has extinguished. The Court will examine 

whether the plaintiff who filed suit on the basis of  adverse possession has any title to 

the property. Section 27     of the Limitation Act   (hereinafter ‘the Act’), though extinguishes 

a right of a person to gain possession of the property, if he fails to file a suit within 

twelve years specified under Article 65     of the Act  , but neither Section 27 nor Article 65 

of  the Act,  on the extinguishment  of  such right,  vests  title  in  favour  of  the averse 

possessor to file any such suit under Section 34 of the Specific Relief Act.  Plaintiff has to 

establish his own right, title to the suit  land. In my considered opinion, an adverse 

possessor having no right in the suit property cannot maintain a suit under Section 34 of 
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the Specific Relief Act as a suit merely based on adverse possession or to call it a title by 

adverse possession is not maintainable. Such a defense is open to the defendant by 

virtue of Article 65 of the Act to set up against the owner seeking relief of possession 

based  on  title  against  such  person  in  adverse  possession. Declaration of 

title presupposes that  a title or  ownership  exists  in  plaintiff’s  favour,  but  if  a  person 

neither has the ownership nor title, what declaration can he ask for? Hence, the suit is 

neither maintainable nor it  has a definite cause of  action. Reversing the findings of 

learned Trial  Court,  Issues No.1 and 2 are decided in the negative and against  the 

plaintiff.

29. Coming to Issues No. 4 and 5, it is pellucid that out of the various reliefs claimed 

by the plaintiff, it is, apparently, noticed that he has sought the reliefs of declaration and 

permanent injunction. As the plaintiff failed to obtain declaration, thus, he will not be 

entitled to the consequential relief of permanent injunction, as claimed by him because 

granting of consequential relief depends upon the declaration sought. The plaintiff has 

sought  the  declaration  to  remove  the  hurdles  in  order  that  there  may  not  be  any 

obstruction to obtain consequential  relief.  In such a situation, the declaration is  the 

foundation for consequential relief and such relief is necessary in consequence of the 

granting of the declaration. For the foregoing reason, I am of unhesitant opinion that 

this plaintiff is not entitled to any decree or relief as prayed for. The Issues No.4 and 5 

have been rightly decided so by the learned Trial Court.

30. In  view  of  the  discussions  made-above  and  the  decisions  reached  in  the 

foregoing paragraphs, thus, the impugned judgment and decree passed by the learned 

Trial  Court  is  proper  and  needs  no  interference  in  this  appeal.  Accordingly,  the 

impugned judgment is affirmed and the appeal is liable to dismissed with costs.

31. The point for determination is answered in the affirmative.
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O R D E R

32. The appeal is dismissed on contest with costs. 

33. The impugned judgment and decree dated 05-04-2013 passed by the learned 

Court of the Munsiff No.2, Kamrup, Guwahati in T.S. 280/05 is affirmed.

34. Prepare a decree accordingly. 

35. Send back the LCR along with a copy of this judgment forthwith to the learned 

Trial Court.

GIVEN under my hand and seal of this Court on this 02nd day of August, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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