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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

              Case No. C.R. 2794 of 2013 u/s 138 of NI Act

                                                SHRIRAM TRANSPORT FINANCE COMPANY 

                                                LIMITED, having one of its Branch Office at 

                                                Hiren Commercial Complex, 1st Floor, Basistha

                                                Chariali, Beltola, Guwahati 781029, District- 

                                                 Kamrup (M), Assam, Represented by, 

                                                 Its authorized signatory, Area Manager,

                                                 Sri Ashraful Hussian

                                                 S/O- Sakayet Hussain

                                                                          ………………….. Complainant

.

                                                                        -Vs-

                                                Sri BhadreswarTalukdar

                                                S/O- KameswarTalukdar

                                                R/O- Lakhiminagar, Hatigaon

                                                P.O. & P.S.-Dispur, Guwahati

                                                Dist- Kamrup (M), Assam

                                                                          ……………………. Accused 

Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

For the Complainant- Mr. K. R. Bora, Ms. R. Saikia,….Learned Advocate.
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 For accused- Mr. P. K. Bajaj,….Learned Advocate 

 Evidence recorded on- 03-06-17, 

 Argument heard on- 11-08-17 

 Judgment delivered on – 25-08-17

                                   JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments  Act,  1881 alleging that  the accused, Bhadreswar Talukdar 
had issued one cheque in  favour of  the complainant  Sriram Transport 
Finance  Company  Limited,  represented  by  its  Area  Manager  Ashraful 
Hussain which was dishonored due to the reason exceeds arrangement in 
the account of the accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the accused approached the complainant for providing loan/finance to 
purchase a vehicle bearing registration no. AS 023 A 1863, TATA LPT 
2515, 1997 MODEL on submission of documents and informations as 
required by the complainant and entered into loan cum hypothecation 
agreement no. TSLGUWAH0001297 with the complainant and the 
complainant granted the loan against the vehicle as a monthly instalment 
basis but the accused was habitual defaulter in repayment of the loan 
amount.So the complainant have issued several notices to the accused for 
payment of the monthly instalment payable by him against the loan 
amount together with accrued interest and after receiving the demand 
notice the accused issued an account payee cheque no. 332814 dated 20-
06-13 of Rs. 3,29,664/- only to them drawn on Bank of Baroda, Dispur, 
Guwahati Branch and accordingly they have deposited the cheque in their 
bank Axis Bank Ltd. Guwahati Branch for collection. But by the 
memorandum dated 22-06-13 issued by Bank of Baroda informed the 
complainant that the cheque was dishonoured due to exceeds 
arrangement in the account of the accused. 

3. The complainant sent a demand notice dated 01-07-13 u/s 138 of NI Act 
through their advocate to the accused by registered post with 
acknowledgement vide postal receipt no. RLADARSO3338435IN dated 03-
07-13 from Hatigaon Chariali intimating him about the fact of dishonour 
of the cheque due to exceeds arrangement in his account and calling 
upon the accused to pay the said sum of Rs. 3,29,664/- only within 15 
days from the date of receipt of the said demand notice.The notice was 
duly sent by the registered post with acknowledgement due to the proper 
address of the accused and deemed to be received on 06-07-13 by 
himbut he did not responded to the notice and as such the complainant 
lodged the case against the accused u/s 138 of The Negotiable 
Instruments Act, 1881.

4.  The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
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Act,1881 was explained to him to which he pleaded not guilty and 
claimed to be tried.

5. The complainant adduced the evidence of Sunsuma Khungur Swargiary as 
witness in support of their case and exhibited some documents whereas 
the accused had not adduced evidence in his defence.

6. The accused in his statement u/s 313 of Cr.P.C. stated that he had taken 
the loan as allegedand at the time of disbursing the loan the complainant 
took blank cheques from him with his signature on it as security. The 
accused stated that he has agreed to pay an amount of Rs. 12,00,000/- 
only and already  paid Rs. 1 lakh to the complainant and would pay the 
balance amount.The accused further stated that he had received the 
demand notice.

7. I have heard the learned counsels appearing for the complainant and the 
accused. The learned advocate for the accused submitted written 
argument.

8. Upon hearing and on perusal of record I have framed the following points 
for determination in order to arrive at a definite finding as regards the 
dispute in this case-

1. Whether the accused issued the cheque for the discharge of any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for the reason “exceeds 
arrangement”?

3. Whether the accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

9. I have carefully gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and perused 
the arguments advanced and the submissions made by the learned 
advocate on behalf of the complainant and the learned advocate for the 
accused person. 

DISCUSSION, DECISIONS AND REASONS:-

10. Point for determination no. 1:- Whether the accused issued the cheque   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

11.  The learned advocate for the accused in his argument submitted that the 
complainant has not adduced any document to show that Ashraful 
Hussain was the area manager of the complainant and was appointed as 
authorized representative by them. The accused side further submitted 
that some documents which were annexed with the complaint petition as 
annexures were not given to them.  Now the PW 1 Sunsuma Khungur 
Swargiary exhibited the power of attorney as Ext. 1 but in his cross 
examination the accused had not put any questions as to the authenticity 
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of the Ext. 1. The accused neither in the cross examination of PW 1 nor in 
his statement u/s 313 of Cr.P.C. disputed the authority of Ashraful Hussain 
or the PW 1 to lodge the case or to depose evidence. There wereno 
questions put to PW 1 in that regard. If for the sake of argument we 
believe that the neither of the area manager Ashraful Hussian or the PW 
1 was authorized by the complainant to lodge this case then how would 
the cheque in dispute which was given to the complainant by the accused 
as stated in his statement u/s 313 of Cr.P.C. came under their possession 
to exhibit the same. Moreover though some documents which were 
annexed as annexures were not provided to the accused but the copy of 
the documents exhibited by the complainant were supplied to the 
accused and they already cross examined the witnesses.  So the plea that 
some annexures were not provided to the accused would not be a ground 
to consider the fact that the accused is entitled to any relief on such 
omission. The cheque in dispute in this case was exhibited as Ext. 2 and 
the signature of the accused was exhibited as Ext. 2(a). Now the PW 1 in 
his cross examination admitted that the cheque amount in CR 2794/13 
was Rs. 3,29,664/- only, the cheque amount in case no. 2839/13 was Rs. 
15,78,330/- only and the cheque amount in case no 2790/13 was Rs. 
1,95,366/- only and they made a settlement with the accused for all the 
cheque amounts for Rs. 12,00,000/- only and out of Rs. 12, 00,000/- only 
they received Rs. 1 lakh vide demand draft and for the remaining balance 
the accused gave cheques for Rs. 5 lakh and Rs. 4 lakh but the balance of 
Rs. 2 lakh yet to be paid. It was further admitted by the PW 1 that the 
accused had been contacting them with assurance that he would pay the 
money and he believed the accused. Now from the cross examination of 
PW 1 it is clear that the accused had made payment of Rs. 1 lakh in 
Demand Draft and Rs. 9 lakh was paid through cheques. There is no 
evidence from the part of the complainant to show the amount for which 
the cheque was issued. The PW 1 has not mentioned in his evidence how 
much amount was due for which the cheque was issued. As per his cross 
examination the total cheque amount was Rs. 15,78,330/- only which was 
settled on Rs. 12 lakhs. Hon’ble Supreme Court in M/S Mandvi Co-Op. 
Bank Ltd. Vs Nimesh B. Thakore [AIR2010SC1402] held that the case of 
the complainant in a complaint under section 138 of The NI Act would be 
largely based on documentary evidence. The accused on the other hand 
in a large number of cases may not lead any evidence at all and let the 
prosecution stand or fall on its own evidence. Hon’ble Gauhati High Court 
of Shilong Bench in Jose Pullan Vs Uma Jasrasaria [ (2011) 4 GLR 9 ] held 
that it was not necessary for the accused to adduce or lead evidence to 
discharge the reverse burden and can rely on the evidence brought on 
record to discharge such burden by preponderance of probabilities drawn 
there from. There is no documentary evidence to show the amount for 
which discharge the cheque was issued. Hon’ble Gauhati High Court in 
Manik Lodh Vs State of Assam & Another [2007(3)GLT207] cited that 
when receipt of the cheque the drawee accepts or receive part payment 
of the amount for which the cheque is drawn he cannot be presumed to 
be entitled for the whole amount of the cheque.  In para 31 of the 
judgment Hon’ble Gauhati High Court held that “What logically follows 
from the above discussion is that when upon dishonor of a cheque of a 
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certain amount of money, the holder of the cheque receives part payment 
towards the total amount for which the cheque stood issued, the holder 
of the cheque cannot, thereafter, demand payment of the entire cheque 
amount and cannot, on the dishonor of such a cheque for insufficiency of 
funds, launch prosecution against the drawer of the cheque for non- 
receipt of a part payment of the debt of the drawer, the cheque either 
needs to be cancelled and a fresh cheque needs to be issued for the 
remaining liability or the same cheque can be validated for the sum, 
which the drawer had actually remained liable to pay his debt.”     Now as 
discussed above there is no specific amount mentioned by the PW 1 
which they have legally entitled to get from the accused and the amount 
of Rs. 12,00,000/- only was a lump sum amount in connection with the 
cheques issued to the complainant by the accused which were the subject 
cheque in dispute to the case nos. as mentioned above and only Rs. 2 
lakh is yet to be paid as Admitted by PW 1. So it is seen that Rs. 2 lakh is 
not the amount which yet to be paid in connection with this case but in 
connection with three cheques and so it cannot be ascertained what is 
the actual liability of the accused in connection with this case in hand. 
Hon’ble Supreme Court in Krishna Janardhan Bhatt Vs Dattattraya G. 
Hegde [(2008)4 SCC 54] held that section 139 merely raises a 
presumption in favour of the holder of cheque that the said cheque had 
been issued for discharge of any debt or other liability and existence of 
legally recoverable debt is not a matter of presumption u/s 139. In 
Krishna Janardan Bhatt Vs Duttattraya G. Hegde Hon’ble Supreme Court 
further held that Courts must be on guard to see that merely on the 
application of presumption as contemplated under section 139 may not 
lead to injustice or mistaken conviction. Now from the above discussion it 
is appeared to me that the complainant has not been able to discharge 
his burden to show the exact amount alleged to be entitled from the 
accused. As per PW 1 only an amount of Rs. 2 lakh is still due pending 
from the accused but it is not ascertained what was the exact amount for 
which this Ext. 2 can be presumed to be issued as part payment of the 
debt as Rs. 2 lakh was yet to be paid in total in connection with case nos. 
2794/13, 2839/13 and 2790/13 but the cheque amounts in this case 
exceeds the balance amount of Rs. 2 lakh. 

12. So considering the above discussions it is held that the accused had not 
issued the cheque for the discharge of any legally enforceable debt or 
liability towards the complainant.

13. DECISSION  :-   The accused had not issued the cheque for the discharge 
of any legally enforceable debt or liability towards the complainant.

14. Point for determination no. 2:-Whether the cheque was dishonored for   
the reason exceeds arrangement in the account of the accused?

15. The PW 1 exhibited the return memos as Ext. 3 wherein the reason for 
return was stated as exceeds arrangement which was exhibited as Ext. 
3(a). 
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16. The accused in his statement u/s 313 of Cr.P.C. affirmed the fact of 
dishonor. So it is seen that there was no sufficient money at the time 
when the cheque was deposited so it is held that the cheque was 
dishonored as there was no money to honor the chequein the account of 
the accused.

17. DECISION:-   It is held that the cheque was dishonored due to the reason 
exceeds arrangement in the account of the accused.

18. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheque?

19. The PW 1 exhibited the demand notice which was marked as Ext 4 and 
the postal receipts was exhibited as Ext. 5. The learned advocate for the 
accused submitted that the delivery verification was not submitted by the 
complainant so it cannot be held that the accused received the demand 
notice.The accused in his statement u/s 313 of Cr.P.C. stated that he had 
received the demand notice. Since the accused had been affirming the 
fact that he received the demand notice and there is no evidence to rebut 
the same it is held that the accused has duly received the legal notice.

20. DECISION  :-  The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

21. Point for determination No.4:- Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

22. The offence under section 138 is complete on the satisfaction ofcertain 
conditions which are that the cheque has to be issued on theaccount 
maintained by the accused and that the cheque has to beissued for the 
discharge of a debt or liability. It is further providedthat the said cheque 
has to be deposited within three months of itsissuance or within its 
validity and that the notice regarding thedishonor of the cheque for 
insufficient funds ought to be givenwithin 30 days of the receipt of 
information regarding the dishonor.

23. In the instant case at hand it is not held that the cheque was issued for 
the discharge of any legally enforceable debt or liability towards the 
complainant by the accused thoughit was held that the said cheque was 
dishonored due to due to the reason insufficient fund and the accused 
received the demand notice. To hold a person guilty for an offence u/s 
138 of NI Act, 1881 all the criteria discussed above has to be satisfied, 
but in this case all the criteria were not satisfied.

24. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not  satisfied  in  the  instant  case,  hence  it  is  held  that  the  accused 
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Bhadreswar Talukdar has not committed the offence under section 138 of 
the Negotiable Instruments Act, 1881.

25. DECISION  : The accused has committed the offence under section 138 of 
the Negotiable Instruments Act, 1881.

26. In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it is held that the accused Bhadreswar 
Talukdar has not committed offence under section 138 of the Negotiable 
Instruments Act,1881 and as such the accused is acquitted.

27. The bail bonds for Bhadreswar Talukdar shall be in force for six months.
28. The case is disposed of on contest under the following order,

                                     ORDER

In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it is held that the accused Bhadreswar 
Talukdar has not committed offence under section 138 of the Negotiable 
Instruments Act,1881 and as such the accused is acquitted. The bail 
bonds for Bhadreswar Talukdar shall be in force for six months. 
Accordingly the case is disposed of.

          Given under my hand and seal of this Court on this 25th day of August 
2017 at Guwahati.

Dictated and typed by me,

Nayanjyoti Choudhury                                       Nayanjyoti Choudhury

Juducial Magistrate 1st Class                              Judicial Magistrate 1st Class

Kamrup(M)                                                    Kamrup (M)
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                         APPENDIX

(A) Complainant Exhibits  :

                Ext.1- Power of attorney

Ext.2- Cheque

Ext. 3- Return memo

Ext. 4- Demand notice

Ext.5- Postal receipt

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

                Nil 

(D) Complainant Witness  :

          PW 1- Sunsuma Khungur Swargiary

(E) Defence Witness  :

Nil

(F) Court Witness  :

Nil 
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