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                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the  accused  Mr.  Leon  Sarkar  had  issued  a  cheque  in  favour  of  the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by the complainant, Sri Arun Kumar Jain (hereinafter referred to as the 

complainant) is that the accused, Mr. Leon Sarkar (hereinafter referred 

to  as  the  accused)  being  in  urgent  need  of  money  approached  the 

complainant  for  a  financial  help  of  Rs.30,000/-  and  accordingly  the 

complainant helped him with an amount of Rs.30,000/- on 05.01.2016 

which the accused agreed to return within 3 months.   After the lapse of  

three  months,  to  repay  the  aforesaid  amount,  the  accused  issued  a 

cheque bearing  number  901175 dated  01.04.2016 for  an amount  of 

Rs.30,000/- in favour of the complainant. The cheque was  deposited for 

encashment  but  was  dishonoured  by  the  bank.  Thereafter  the  legal 

demand notice was issued to the accused.

3. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

4. Complainant  side  examined  one  witness  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence also adduce one witness and exhibited documents.

5. The defence plea as revealed from the statement of the accused in 

his examination U/S 313 Cr.P.C. is that the cheque-in-question was given 
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to the complainant for business purpose and they cleared up all their 

dues on 23.05.2016 and entered into an agreement to that effect.  The 

complainant was supposed to return back the cheque but as he did not, 

hence he stopped payment his cheque.

 

6. I  heard  argument  for  both  sides.  Both  sides  submitted  written 

arguments also.

7. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i) Whether the case is maintainable or not? 

ii) Whether  the  accused  issued  the  cheque  no.901175 

dated 01.04.2016 in favour of the complainant for the 

discharge of  any legally enforceable debt or liability?

iii)  Whether  the cheque was dishonoured for  insufficient 

funds in the account of the accused?

iv)  Whether the accused received the demand notice issued 

by  the  complainant  regarding  the  dishonour  of  the 

cheque?

v)  Whether  the  accused has  failed to  repay the  cheque 

amount to the complainant within stipulated period and 

thereby committed the offence under section 138 of the 

Negotiable Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-
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Point For Determination No.i: Whether the case is maintainable 

or not?

8.  P.W.1,  Sri  Arun Kumar  Jain  has  deposed  that  the  accused  borrowed an 

amount of Rs.30,000/- from him and hence issued the cheque-in-question 

which is exhibited as Exbt-1, in his favour in discharge of his liabilities.

9. Perusal of the Exbt-1 shows that the same is in the name of Arihant Fine 

Industries i.e. Arihant Fine Industries is the payee of the instant cheque. 

10. The Negotiable Instrument Act is a special statute and the Section 142 of the 

Negotiable Instrument Act provides the procedure for lodging complaint in 

cases under Negotiable Instrument Act. As per the said section no Court has 

the  power  to  take  cognizance  for  an  offence  u/s  138  of  Negotiable 

Instrument Act without a written complaint by the payee or the holder of the 

cheque in due course. The mandate of the statute is, for taking cognizance of 

offence  u/s  138  of  Negotiable  Instrument  Act,  there  must  be  a  written 

complaint filed either by the payee of the cheque or by the holder in due 

course of the cheque.

11. In the instant case the case is filed by Sri Arun Kumar Jain, Proprietor of M/S 

Arihant Fine Industries. In the first page of the evidence-on-affidavit also the 

Sri Arun Kumar Jain has stated himself to be the proprietor of M/S Arihant 

Fine Industries.  The defence has never disputed the factum that Sri  Arun 

Kumar Jain is the  proprietor of M/S Arihant Fine Industries and has never 

alleged that Sri Arun Kumar Jain is not the  Proprietor of M/S Arihant Fine 

Industries.  Hence  it  remained  undisputed  that  the  complainant  Sri  Arun 

Kumar Jain is the Proprietor of M/S Arihant Fine Industries. 

12. Now, as per the Black’s Law dictionary, the term proprietor is synonymous 

with “owner”. As per the Wikipedia;  A sole proprietorship, also known as 

the sole trader or simply a proprietorship, is a type of business entity that 

is  owned and run by  one  natural  person and  in  which there  is  no  legal 

https://en.wikipedia.org/wiki/Types_of_business_entity
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distinction  between  the  owner  and  the  business.  The  owner  is  in  direct 

control of all  elements and is legally accountable for the finances of such 

business and this may include debts, loans, loss etc.

13.  In Bedi Sons Steels & Wires vs B.G. Brothers; 2002 112 CompCas 426 

PH  the  Hon’ble  Punjab  and  High  Court  while  placing  its  reliance  on Sri 

Sivasakthi  Industries  v.  Arihant  Metal  Corporation;  has  held  that, 

Proprietary concern is not a firm. There is basic and fundamental difference 

between a firm and a proprietary concern. It has been discussed and held as 

under:  

            19. It is also clearly observed in the said decision that both  

the   proprietary concern and the proprietor are one and the same  

person. It is observed by Hon'ble Arunachalam, J. (as he then was)  

in Raja \.  State by DSP/APRS Vigilance TNEB Madras,  1990 L.W.  

(Crl.) 203, that a proprietary firm has no separate legal entity apart  

from  its  proprietor,  the  firm  name  being  another  name  of  the  

proprietor himself.

          23. As indicated above, it is settled position of law that the  

proprietorship  concern  by  itself  is  not  a  legal  entity  apart  from  its  

proprietor, the proprietary concern and the proprietrix are one and the  

same person. To put it differently, the prosecution against the proprietrix  

representing  proprietorship  concern  or  proprietorship  concern  

represented by proprietrix are one and the same as both these things  

sink, sail and merge with only the entity."

14.  From the aforesaid proposition of Law, it becomes clear that the proprietory 

concern and the proprietor are one and the same person. As such it will not 

make any difference if the cheque was issued in the name of the proprietory 

concern or the proprietor. The accused has not disputed the fact that Arun 

Kumar Jain is the sole proprietor of M/S Arihant Fine Industries. Hence, even 

if the proprietor of M/S Arihant Fine Industries i.e. Arun Kumar Jain has lend 

the money in his personal capacity and the cheque was issued in the name of 

M/S Arihant Fine Industries, it will not make any difference because from the 
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discussions made so far it becomes clear that the proprietory concern and the 

proprietor are one and the same person. 

15. Also  from the  aforesaid  proposition  of  Law  it  becomes  clear  that  as  the 

proprietor and the proprietary concern are one and the same person, hence 

the proprietor of M/S Arihant Fine Industries i.e. Arun Kumar Jain can also be 

said to be the payee or holder in due course of the instant case.

 

16. Thus, from the aforesaid discussions it becomes clear that the case is filed by 

a proper person and as such is maintainable.

Point For Determination No.(ii):   Whether the accused issued 

the  cheque  no.901175  dated  01.04.2016  in  favour  of  the 

complainant for the discharge of any legally enforceable debt 

or liability?

17.       The complainant has alleged that the accused had issued the cheque-in-

question  for  the  discharge  of  legally  enforceable  liability;  whereas  the 

accused  has  contended  that  he  is  not  liable  to  pay  anything  to  the 

complainant.

18.  P.W.1, Sri Arun Kumar Jain has deposed that the accused, Mr. Leon Sarkar 

being in urgent need of money approached the complainant for a financial 

help with a promise to return the amount within 3 months.   After the lapse 

of three months, to repay the aforesaid amount, the accused issued a cheque 

bearing number 901175 dated 01.04.2016 for an amount of Rs.30,000/- in 

favour of the complainant.   The said cheque is produced and exhibited as 

Exbt-1. 

19.  In his cross-examination the P.W.1 admitted that he had business dealings 

with the accused. He denied the fact that on 05.01.2016 the accused was not 

at Guwahati and was at Bangalore. He admitted the compromise agreement 

dated 23.05.2016 between him and the accused which is exhibited as Exbt-E. 

He also admitted that in the said agreement it  is  mentioned that  he has 

received an amount of Rs.27,200/- against the 17,000/- bottles supplied to 
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the accused.  He has also admitted the delivery challan of the delivery  of 

17,000/- plastic bottles to the accused. While cross-examining the P.W.1, the 

defence has brought on record certain  documents which are exhibited as 

Exbt-B,C  and  D  which  are  the  flight  tickets  to  prove  the  fact  that  on 

05.01.2016, the accused was not at Guwahati. The defence has also brought 

a  document  and  has  stated  it  to  be  the  letter  dated  25.05.2016 by  the 

accused to his bank for stop payment of his cheque. Same is exhibited as 

Exbt-G. The account statement of the accused is also produced in this case 

and is exhibited as Exbt-H and it is stated that on 05.01.2016, the accused 

was having a balance of more than Rs.12 lakhs in his account.  P.W.1 denied 

that the accused is not liable to pay anything to the complainant.

 

20. The accused in his evidence as D.W.1 has admitted his cheque but denied 

any existing liability  towards the complainant.  He  contended that  he was 

having  a  business  relation  with  the  complainant  and  hence  he  gave  the 

cheque dated 01.04.2016 for Rs.30,000/- as security to the complainant. On 

23.05.2016 they entered into an agreement after settling their accounts and 

clearing all dues. The said agreement is exhibited as Exbt-E. Although the 

complainant was supposed to return the cheque to him but the complainant 

did not do so for which he gave stop payment instruction to his bank. He 

contended that on 05.01.2016 he was not at Guwahati and has produced his 

air tickets which are exhibited as Exbt-B,C and D to prove the same. He has 

further contended that  Exbt-H which is  his  bank account statement w.e.f. 

21.12.2015 to 30.01.2016,  shows that he has done transactions at Bangalore 

and that during that relevant point of time he was having an account balance 

of Rs.12,62,000/- in his account, for which no question arises of borrowing 

an amount of Rs.30,000/-.

  

21.  Thus from the discussions made so far it becomes clear that the accused has 

admitted  his  cheque  but  has  denied  any  existing  liability  towards  the 

complainant. It is also an admitted position in this case by both parties that 

the accused and the complainant were having business transaction between 

them.  The  compromise  agreement  entered  between  the  parties  on 

23.05.2016 and exhibited as Exbt-E is also admitted by the parties.  
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22.  The perusal of Exbt-E shows that the parties had some altercation between 

them and they decided not to take that matter to the police station or Court. 

It was agreed that a payment of Rs.27,200/- was to be made and received on 

that day i.e. 23.05.2016, against the 17,000 numbers of bottles supplied. Also 

in the last para of Exbt-E, it was agreed upon by the parties that they will sit 

within next few days and would settle the account. Although the accused 

contended that the instant cheque was issued as security but in Exbt-E there 

is no mention about the cheque-in-question. The last para of Exbt-E implies 

that  apart  from  the  payment  of  Rs.27,200/-  that  was  to  be  made  and 

received on the date of execution of Exbt-E, there were some other payments 

to be made and received by the parties, for the settlement of which they 

agreed to sit together within next few days.

23.  In the instant case the accused has taken a plea of “alibi” and has 

tried  to  prove  that  on  05.01.2016  i.e.  the  day  on  which  the  accused 

allegedly  took  an  amount  of  Rs.30,000/-  from  the  complainant,  the 

accused was not at Guwahati and was at Bangalore. He has also exhibited 

certain air  tickets as Exbt-B to D to prove his plea.  In his  evidence as 

D.W.1,  the  accused  has  stated  that  his  account  statement  which  is 

exhibited as Exbt-H also shows that has made transactions at Bangalore.

24.  I have perused Exbt-H. However from the perusal of the same it 

cannot be ascertained if the accused has made any transaction or not at 

Bangalore on 05.01.2016 or during that relevant period as alleged. The 

accused also exhibited some air tickets to prove that he was at Bangalore 

on 05.01.2016.   Perusal of those air tickets (Exbt-B,C and D) shows that 

the accused on 18.12.2016 booked a flight from Guwahati to Kolkata and 

thereafter on 21.12.2015 he has booked a flight from Kolkata to Bangalore 

and  finally  on  17.01.2016  he  has  booked  a  flight  from  Bangalore  to 

Kolkata. No air tickets or even railway tickets are produced in this case to 

show  when  the  accused  returned  from  Kolkata  to  Guwahati  or  from 

Bangalore to Guwahati.
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25.   The learned counsel for the accused has placed his reliance on 

two decisions by Hon’ble Apex Court in Dudh Nath Pandey vs State of  

Uttar Pradesh, (1981)2SCC166 and Vijay Pal Vs State (2015) 4SCC 749 and 

has submitted that when the accused has established that on the alleged 

day of commission of the offence he was very far away from the place of 

offence  then it  can  be  said  that  the  accused  was  not  involved  in  the 

offence and as in this case the accused was at Bangalore on 05.01.2016 

i.e. the alleged day on which the amount was taken by the accused from 

the complainant he was at Bangalore which is very far from Guwahati. 

Hence it cannot be said that the accused has taken the alleged amount 

from the complainant on the alleged day. It was also argued that since the 

prosecution did not cross-examine  the D.W.1 on his plea of “alibi” hence it 

can be said that the prosecution also have not disputed the fact that on 

the alleged day the accused was not at Guwahati. 

26.  Per contra the learned counsel for the complainant has submitted that the 

accused vide the air tickets was not successful in proving the fact that on 

05.01.2016 he was at Bangalore. It is also argued that a specific suggestion 

was put to the P.W.1 by the defence stating that on 05.01.2016, the accused 

was at Bangalore which was denied by the P.W.1.

27.  The fact that the witness was not cross- examined on a certain point does 

not by itself proves the said point. Hence in this case also the mere fact that 

the accused was not cross-examined on his plea of  “alibi” does not by itself 

prove that fact. It is a settled position of Law that the person taking the plea 

of “alibi” must prove the  said fact i.e. the burden is upon the accused to 

show that at that relevant point of time he was not present at the place of 

offence and was present elsewhere. In a catena of Judgment Viz: State of 

Haryana Vs Shakuntala & Othrs (Criminal appeal No. 658 of 2008), 

etc.  the Hon’ble Apex Court has held that the when the accused takes a plea 

of “alibi”, the burden is upon the accused to prove the same and that he must 

satisfy the Court by producing cogent material on record that on the alleged 

day of occurrence he was present elsewhere and his presence at the place of 

occurrence can not be believed to be possible  by any means. However if the 
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Court feels that although the accused has taken a plea of “alibi” and has 

somehow shown that he was not there at the place of occurrence on that 

day but the Court also feels that his presence in the place of occurrence at 

the time cannot be ruled out, then the plea of “alibi” goes and cannot be 

believed. 

28.  Turning to the instant case on hand, the accused by the Exbt-B,C and D 

which  are  the  air  tickets  of  different  dates,  has  tried  to  prove  that  on 

05.01.2016 he was at Bangalore. It is seen from the perusal of these air-

tickets that on 21.12.2015 the accused has booked a ticket from Kolkata to 

Bangalore and reached Bangalore on the same day, which is about 15 days 

prior to 05.01.2016. Again on 17.01.2016 the accused has booked a ticket 

from Bangalore to Kolkata which is about 11 days after 05.01.2016. Thus it is 

seen that the accused generally uses flight as the means of his journey, it  

takes only a few hours to reach Kolkata from Guwahati or Bangalore from 

Kolkata  by flight and vice versa and that the air tickets produced are much 

prior to and much later to the date of 05.01.2016. No other evidence on 

record like hotel vouchers of his stay at Bangalore on 05.01.2016 or evidence 

of any friends, relatives or colleagues are produced on record by the accused 

to substantiate his plea of alibi that on 05.01.2016 he was not at Guwahati. 

Thus from the discussions made so far it becomes clear that the accused 

although have taken the plea of “alibi” but failed to discharge his burden to 

prove that on 05.01.2016 he was present elsewhere and was not at Guwahati 

and as such the possibility  of  the accused to be present at  Guwahati  on 

05.01.2016 cannot be ruled out.

29. The learned counsel  for the accused has further  argued that the account 

statement of the accused exhibited as Exbt-H shows that on 07.01.2016 he 

was  having  an  account  balance  of  more  than 12  lakhs  and  as  such  the 

question of borrowing a meagre amount of Rs.30,000/- from the complainant 

does not arise.

30.  Per contra the learned counsel for the complainant has argued that since 

negative (-) sign is there, prefixing the accounts balance shown on Exbt-H, 
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hence it means that as on 07.01.2016 and on every subsequent the accused 

was having a deficit balance and as such it can be said that the financial 

condition of the accused was not very good which compelled him to borrow 

the alleged amount from the complainant.

31.  Perusal of Exbt-H shows that the said account statement is of a cash credit 

account commonly known as C/C Account. Neither from the perusal of the 

said statement can it be said as to what was the limit of his C/C account nor 

the accused in his evidence as D.W.1 has stated as to what was the limit of 

his said C/C account. As for ascertaining the total account balance in case of 

a  C/C account  one has to  know its  maximum limit  and the accused has 

willfully  withhold  himself  from  disclosing  the  same  hence,  it  could  be 

presumed in view of sec 114 (g) of evidence Act that account limit if would 

have been disclosed it would have been unfavorable for the accused. 

32.  The  accused  has  contended  that  the  cheque  was  given  as  security  for 

business  transaction  but  even  after  the  settlement  of  the  account,  the 

complainant did not return the same for which he stop payment his cheque. 

Admittedly  the  Cheque  was  returned  for  “payment  stopped  by  drawer”. 

However the mere fact that the accused has stopped payment his cheque by 

itself  does not lead to an inference that the accused was not having any 

liability towards the complainant. The accused has also admitted that he has 

received the legal demand notice sent to him but he did not send any reply to 

the same. It is inconceivable as to why the accused neither sent any reply to 

the complainant stating the actual fact about which he has stated in this case 

nor did he take any legal action against the complainant even after receiving 

the legal  demand notice  and coming to  know about  the intention  of  the 

complainant to take legal action against him by misusing his alleged security 

cheque against which the accused was not having any liability, which a man 

of ordinary prudence ought to have done. Thus, this fact leads to an adverse 

inference against the accused.

33.  In  M.S. Narayana Menon Vs. State of Kerala; (2006)6 SCC39,  the 

Hon’ble Apex Court has held that it has to be presumed that the cheque was 

issued for some consideration unless the existence of such consideration is 



                                                        C.R. No.2357/16                                           Page 12 of 21 

disproved and that the initial burden of proof is on the accused to rebut the 

said presumptions by raising a probable defence.

34.  The aforesaid proposition of Law makes it clear that the initial burden is on 

the accused to prove that  the cheque was not issued against  any legally 

enforceable debt and it is the accused who is to disprove the existence of a 

legally enforceable debt. In the instant case, from what has been discussed 

so far it becomes clear that the very own document produced by the accused 

and exhibited as Exbt-E makes it clear that apart from the said amount of 

Rs.27,200/-  which was paid and received on that  day i.e.  on 23.05.2016, 

there were some other payments to be settled between the parties for which 

the parties were to sit  together in a few days but the accused could not 

produce any materials on record showing that they have sat together even 

after 23.05.2016 and have settled their accounts wherefrom it can be said 

that the complainant is not entitled to receive anything from him or that he 

has cleared all his dues towards the complainant. Thus it is evident that apart 

from mere statement, the accused has failed to disprove the existence of any 

consideration and on the other hand vide Exbt-1 and Exbt-E, the complainant 

has  successfully  proved  the  liability  of  the  accused  in  favour  of  the 

complainant.

35.  It  is contended that the cheque was a security cheque. In  I.C.D.S. Vs. 

Beena Shabeer &Anthr;  AIR2002SC3014  the Hon’ble Apex Court  has 

held that:

  10. “The commencement of the Section stands with the words "Where any  

cheque"  The  above  noted  three  words  are  of  excrement  significance,  in  

particular,  by reason of the user of the word "any"--the first  three words  

suggest that in fact for whatever reason if a cheque is drawn on an account  

maintained  by  him  with  a  banker  in  favour  of  another  person  for  the  

discharge of any debt or other liability, the highlighted words if read with the  

first three words at the commencement of Section 138, leave no manner of  

doubt that for whatever reason it may be, the liability under this provision  

cannot be avoided in the event the same stands returned by the banker  

javascript:fnOpenGlobalPopUp('/ba/disp.asp','25842','1');
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unpaid. The legislature has been careful enough to record not only discharge  

in whole or in part of any debt but the same includes other liability as well.”

36. Thus it is seen that even as per the ratio as laid down in I.C.D.S. Vs. Beena 

Shabeer &Anthr;(supra), even a security cheque will also come under the 

purview of section 138 of the negotiable instruments act. 

37.  Thus,  from  the  ratio  of  the  aforesaid  decisions  discussed  supra;  it  is 

observed that even if a cheque is a security cheque the same will come under 

the purview of the N.I.Act, provided the complainant proves that when the 

security cheques were quantified there was some legally enforceable debt on 

the part of the accused. In the present case as already discussed above, the 

accused  is not able to produce any materials on record to show that he has 

already paid the amount to the complainant which the complainant is entitled 

to receive from the accused.  Hence,  the complainant  was well  within  his 

rights to enforce the security in respect whereof the cheque-in-question was 

issued and to seek to recover the outstanding debt by encashment of the 

said cheques. 

38.   In addition to the above there is a statutory presumption under section 139 

of  the  Negotiable  Instruments  Act,  1881  in  favour  of  the  holder  of  the 

cheque,  that the cheque was issued for the discharge of debt. In the instant 

case at hand the complainant vide Exbt-1 has already proved the liability of 

the accused; as such the only presumption that can be drawn in the absence 

of any evidence to the contrary, is that the said cheque was issued for the 

discharge of legally enforceable debt.   

39.  In view of the discussions made above it is held that the accused issued the 

cheque in question for the discharge of enforceable liability.

40.  DECISION: The cheque was issued for the discharge of a legally enforceable 

debt.
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Point For Determination No.iii:- Whether the cheque was dishonoured 

for insufficient funds in the account of the accused?

41. P.W.1,  has  deposed  that  the  cheque-in-question  was  presented  for 

encashment, but the same was dishonoured by the bank. P.W.1 has produced 

the cheque return memo and the same is marked as exhibit-2 which shows 

that the said cheque was dishonoured for “Payment stopped by drawer” on 

17.06.2016. The accused has never disputed the factum of the dishonour of 

the cheque.

42. The Hon’ble Supreme Court in Laxmi Dyechem Vs State of Gujarat and 

Others; 2012(11)SCALE365, in para 15 said “The above line of decisions 

leaves  no  room  for  holding  that  the  two  contingencies  envisaged  under 

Section  138  of  the  Act  must  be  interpreted  strictly  or  literally.  We  find 

ourselves  in  respectful  agreement  with  the  decision  in  NEPC  Micon  Ltd. 

(supra) that the expression "amount of money .... is insufficient" appearing in 

Section 138 of the Act is a genus and dishonour for reasons such "as account 

closed", "payment stopped", "referred to the drawer" are only species of that 

genus. Just as dishonour of a cheque on the ground that the account has 

been  closed  is  a  dishonour  falling  in  the  first  contingency  referred  to  in 

Section 138, so also dishonour on the ground that the "signatures do not 

match" or that the "image is not found", which too implies that the specimen 

signatures do not match the signatures on the cheque would constitute a 

dishonour within the meaning of Section 138 of the Act. This Court has in the 

decisions referred to above taken note of situations and contingencies arising 

out of deliberate acts of omission or commission on the part of the drawers 

of the cheques which would inevitably result in the dishonour of the cheque 

issued by them. For instance this Court has held that if after issue of the 

cheque the drawer closes the account it must be presumed that the amount 

in the account was nil hence insufficient to meet the demand of the cheque. 

A similar result can be brought about by the drawer changing his specimen 

signature given to the bank or in the case of a company by the company 

changing the mandate of those authorised to sign the cheques on its behalf.  

Such changes or alteration in the mandate may be dishonest or fraudulent 

and that would inevitably result in dishonour of all  cheques signed by the 
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previously  authorised  signatories.  There  is  in  our  view  no  qualitative 

difference between a situation where the dishonour takes place on account of 

the  substitution  by  a  new  set  of  authorised  signatories  resulting  in  the 

dishonour of the cheques already issued and another situation in which the 

drawer of the cheque changes his own signatures or closes the account or 

issues instructions to the bank not to make the payment. So long as the 

change  is  brought  about  with  a  view  to  preventing  the  cheque  being 

honoured the dishonour would become an offence under Section 138 subject 

to other conditions prescribed being satisfied. There may indeed be situations 

where  a  mismatch  between the signatories  on  the cheque  drawn by the 

drawer and the specimen available with the bank may result in dishonour of 

the cheque even when the drawer never intended to invite such a dishonour. 

We are also conscious of the fact that an authorised signatory may in the 

ordinary course of business be replaced by a new signatory ending the earlier 

mandate to the bank. Dishonour on account of such changes that may occur 

in the course of ordinary business of a company, partnership or an individual 

may not constitute an offence by itself because such a dishonour in order to 

qualify for prosecution under Section 138 shall  have to be preceded by a 

statutory notice where the drawer is called upon and has the opportunity to 

arrange the payment of the amount covered by the cheque. It is only when 

the drawer despite receipt of such a notice and despite the opportunity to 

make the payment within the time stipulated under the statute does not pay 

the amount that the dishonour would be considered a dishonour constituting 

an offence, hence punishable." 

               Thus, keeping in mind the ratio as laid down by the Hon’ble 

Supreme Court in Laxmi Dyechem Vs State of Gujarat, supra; it can be said 

that dishonour of the cheque on ground of “Payment stopped by drawer” are 

only the species of the genus “fund insufficient” and will attract the penal 

consequences of Sec 138 N.I. ACT, provided the other criteria’s are fulfilled.

43.  In  addition  to  the above the section 146  of  the Negotiable  Instruments 

Act,1881 provides for a statutory presumption as regards the genuineness of 

the cheque return memo issued by the bank; hence it is held that the said 

cheque was dishonoured for the reason “funds insufficient” when presented 

for encashment.
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44. Decision:   The cheque issued was dishonoured for insufficient funds 

in the account of the accused.

 Point  For  Determination  No.iv:-  Whether  the  accused  received  the 

demand notice issued by the complainant regarding the dishonour of 

the cheque?

45.   P.W.1, has deposed that after the dishonour of the cheque-in-  question 

demand notice was issued in respect of the dishonour of the said cheque, 

after  the receipt  of  the dishonoured  cheque.  The  complainant  issued  the 

demand notice to the accused by registered post in his correct address. The 

copy  of  the  said  notice  along  with  the  postal  receipt  are  produced  and 

marked as exhibit-3 and 4 respectively. 

46.  The accused has admitted the factum of receipt of the factum of the legal 

demand notice. He has also produced and exhibited the copy of the legal 

demand notice received by him as Exbt-A.

47.  The learned counsel for the accused has argued that in the legal demand 

notice received by the accused the amount of the cheque is mentioned as Rs. 

Five Lacs only.   

48.  I have perused the above exhibits. From the perusal of the same it is evident 

that in the said notice the amount in words is mentioned as “Five lacs only”. 

However the amount in numbers/figures is written very correctly as”30,000/-“ 

and  the  cheque  number  and  also  the  date  of  the  cheque  are  correctly 

mentioned. The accused in his evidence as D.W.1 has admitted that he issued 

the instant cheque as security for an amount of Rs.30,000/- which implies 

that he was aware about the cheque amount for which the instant cheque 

was issued. Thus,  the conjoint reading of the legal demand notice along with 

the cheque-in-question and the evidence of the accused shows that amount 

in words  which is mentioned as “Five lacs” is nothing but a typographical 
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error.  As  such  the  mere  fact  that  the  amount  in  words  only  was  typed 

incorrectly  does not by  itself  invalidate  the legal  demand notice when all 

other  details  including  the  amount  in  numbers  about  the  cheque  were 

mentioned correctly.

49.  The  learned  counsel  for  the  accused  has  further  argued  that  the  legal 

demand notice, Exbt-A which was received by the accused did not contain 

any signature of the learned counsel or the complainant and as such the 

same cannot be said to be a valid legal demand notice. He has also placed 

his reliance on a decision by Hon’ble Bombay High Court in Shaikh Farooq Vs  

Shaikh Rafiq 2017(1) Mh.L.J. in support of his submissions.

50.  Per contra the learned counsel for the complainant has argued that mere 

non-putting of signature on the legal demand notice by the person sending it 

does not invalidate the same and has placed his reliance on a decision by 

Hon’ble Karnataka High Court in Sri Satyanarayana Gowda Vs V.B.Rangappa  

1996 Cri LJ 2264 in support of his submissions.

51.  I have perused the said decisions and from the perusal of the same it is seen 

that there are divergent views upon the said point as raised by the learned 

counsel for the accused. Neither of the parties could place any authority by 

Hon’ble Gauhati High Court or the Hon’ble Apex Court on the said point.

52. From the perusal of Exbt-A, it is seen that it is a demand notice whereby the 

factum of dishonour of the cheque (exhibit-1) is clearly mentioned and a 

demand is made to honour the amount of the said cheque within 15 days 

from the receipt of the same. Also from the perusal of the legal demand 

notice  that  was  received  by  the  accused  it  is  seen  that  the  said  notice 

although contained the name of the learned Advocate sending the same but 

it does not contain any signature of the said learned Advocate.
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53.  On a similar situation the Hon’ble Kerala High Court in  Janardhanan Vs 

Jayachandran  2005(1)KLT856  has  held  that  the  intention  of  the 

legislature in mandating the sending of notice in a case U/S N.I.Act is to 

make the accused aware about the fact of dishonour of his cheque and to 

give him a chance to repay the cheque amount within 15 days from the date 

of receipt of the notice.  

54.  The N.I.Act  has not  prescribed any specific  format for  sending the legal 

demand notice U/S 138 of the Act. It has only provided that the notice has to 

be  in  writing  and  it  must  be  sent  within  30  days  from  the  receipt  of 

information about the dishonour of the cheque. The accused has admitted 

the fact of receiving the demand notice and he has not made any contention 

that due the lack of signature of the person writing it, he was unable to make 

the payment to the complainant within the stipulated period of time. As such 

in view of the aforesaid discussions it can be said that the legal notice sent to  

the accused was not a defective one. It was a proper notice to make the 

accused  aware  about  the  dishonour  of  his  cheque  and  to  give  him  an 

opportunity to make the payment of the cheque amount within 15 days of 

the receipt of the said notice and hence the notice sent to the accused was a 

valid notice.

55.  Thus, in view of the aforesaid discussions and evidences, it is held that the 

accused received the demand notice issued by the complainant regarding the 

dishonour of the cheque.

56.  DECISION: The demand notice was duly served upon the accused.

Point For Determination No v:- Whether the accused has failed to repay 

the cheque amount to the complainant within stipulated period and 

thereby     committed the offence under  section 138 of  the Negotiable   

Instruments Act, 1881?
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57.        The offence under section 138 of the Negotiable Instruments Act, 1881 

is  complete  on  the  satisfaction  of  certain  conditions  which  are:  that  the 

cheque has to be issued on the account maintained by the accused and that 

the cheque has to be issued for  the discharge of  a debt or liability.  It  is 

further  provided  that  the  said  cheque  has  to  be  deposited  within  three 

months of its issuance or within its validity and that the notice regarding the 

dishonour of the cheque for insufficient funds ought to be given within 30 

days of the receipt of information regarding the dishonour. 

58.  In the instant case in hand, it is already held that the cheque was issued by 

the accused in the account maintained by him and that the said cheque was 

issued for the discharge of a legally enforceable debt. It is also held that the 

said  cheque  was  dishonoured  due  to  insufficient  fund,  vide  Exbt-2.  The 

cheque in  the instant  case was dated 01.04.2016  and it  was presented 

within  its  validity  for  encashment.   The  cheque  was  dishonoured  on 

17.06.2016 as is revealed from the cheque return memo; and the demand 

notice was issued by the complainant on 11.07.2016 which is within 30 days 

from the receipt of information of dishonour. On this point, defence side has 

no contrary plea that accused paid the cheque amount within 15 days from 

the receipt of demand notice and evidences given by complainant remained 

unrebutted. The accused although have admitted the receipt of the notice but 

could not show that the case is not filed within its limitation. The delivery 

track  report  exhibited  as  Exbt-5  shows  that  the  notice  was  delivered  on 

13.07.2016 and thereafter the case was filed on 01.08.2016 which is within 

30 days after the lapse of 15 days from the date of receipt of demand notice; 

hence the complaint is lodged within the period of limitation.

59.          In view of the above discussion it is held that all the ingredients of the 

offence  under  section  138  of  the  Negotiable  Instruments  Act,  1881  are 

satisfied in the instant case and further the complainant has satisfied all the 

requisites  for  the  institution  of  the  complaint;  hence  it  is  held  that  the 

accused  has  committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881.
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60.        DECISION: The accused has committed the offence under section138 

of the Negotiable Instruments Act,1881.

61.      I have heard the parties. I am not inclined to extend the benefit of the 

provisions  of  the  Probation  of  Offenders  Act,  1958,  because  the  offence 

committed is in the nature of an economic offence and the backbone of the 

nation depends on a healthy economy. Moreover the real intention behind the 

enactment of the said offence is to provide quick remedy to the payee or the 

holder of the cheque, and also to instil a sense of confidence and assurance 

to the business community. So if accused is given the benefit of probation it 

will go against the spirit of the legislation. 

62.    I have heard the parties on the point of compensation and sentence.

63.   Considering the nature of the offence and the other attending facts and 

circumstances of this case, the accused Mr. Leon Sarkar is convicted of the 

offence  under  section  138  of  the  Negotiable  Instruments  Act,1881.  The 

accused  is  sentenced  to  undergo  imprisonment  for  Four(4)  months  and 

further to pay compensation of Rs.50,000/- (Rupees Fifty Thousand Only)U/S 

357 Cr.P.C. to the complainant as the total cheque amount is Rs.30,000/- 

(Rupees Thirty Thousand only) and about one year has elapsed from the date 

of issuance of cheque. It is further directed that the accused  shall undergo 

simple imprisonment for another two months in default of the payment of 

compensation.

64.   Furnish a free copy of the judgment to the accused immediately.

65.        Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this the         28th         day of 

August, 2017 at Kamrup(M).

Judicial Magistrate 1  st   Class, Kamrup(M).  
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EXHIBIT A: The legal Demand Notice Received by the accused.
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