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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

G.R. Case No.  6094 of 2014 

u/s 447/294/506, IPC 
 
                    State 

               -vs- 
 

Sri Kulen Deka  ....             Accused  

Present: Sri Sarfraz Nawaz, A.J.S. 
 

       Evidence recorded on :       30.03.16 
12.08.16 
28.12.16 
07.04.17 

Arguments heard on  :        22.08.17 

Judgment delivered on:      29.08.17 

Appearing for the Prosecution :  Assistant Public Prosecutor, Sri S. Zahir 

Appearing for the Defence   :  Smti P. Pathak 

 
Judgment 

1. The accused, Sri Kulen Deka, has stood trial for an offence punishable 

under sections 447/294/506, Indian Penal Code (hereinafter called IPC). 

2. The instant case was initiated by the informant, Smti Rubi Deka by 

lodging an ejahar alleging inter alia that on 12.06.2014 at around 5:00 p.m. 

while her brother was plucking a mango from the accused person’s tree, he 

rebuked him and chased him to her house. Thereafter, he abused her using 

obscene language and misbehaved with her mother. He also pulled her clothes 

and tried to outrage her modesty. 

3. The ejahar was registered as Khetri P.S. Case No. 78/2014 under 

sections 447/294/354, IPC. The police after investigation submitted charge sheet 

against the accused person, Sri Kulen Deka under sections 447/294/506, IPC.  

4. On appearance of the accused person, copies were furnished to him 

as per section 207, Criminal Procedure Code (hereinafter called CrPC). The 
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particulars of offence under sections 447/294/506, IPC were explained to him to 

which he pleaded not guilty and claimed to be tried.  

5. The prosecution examined 5 (five) witnesses including the informant 

and the investigating officer in order to prove its case. The prosecution also 

exhibited the ejahar and the charge-sheet. On completion of the prosecution 

evidence, the accused person was examined under section 313, CrPC. He denied 

the allegations. However, the defence declined to adduce any evidence.  

6. I have heard the arguments of the learned counsels for both sides. I 

have also carefully gone through all the evidence adduced on record. 

Points for Determination 

7. Whether the accused person, on 12.06.2014 at around 5:00 p.m., 

committed criminal trespass by illegally entering into the informant’s compound 

with the intention of committing an offence and thereby committed an offence 

punishable under section 447, IPC? 

8. Whether the accused person, at the same time and place, uttered 

obscene words at the informant and her mother and he did it in a public place to 

their annoyance and thereby committed an offence punishable under section 

294, IPC? 

9. Whether the accused person, at the same time and place, criminally 

intimidated the informant and her mother by threatening them and thereby 

committed an offence punishable under section 506, IPC? 

Decisions and Reasons Thereof 

Prosecution Evidence 

10. The prosecution summoned the informant, Smti Rubi Deka as PW-1. 

She has stated that on 12.07.2014 at around 5:00 p.m., her brother was plucking 

mangoes from the accused person’s tree. On coming to know of it, the accused 

started using obscene language for her dead father. He also misbehaved with her 

and her mother. When she confronted him, he dragged her by her T-Shirt and 

pushed her to the ground. He continued to use obscene language at her. By this 
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time, her brother arrived at the scene and tried to chase away the accused but 

she and her mother caught hold of her brother and brought him home. Later, 

she lodged the ejahar. PW-1 has proved the ejahar as Ext-1. 

11. In order to corroborate PW-1, the prosecution summoned her brother, 

Sri Angshujyoti Deka @ Ankur Deka as PW-2. He has deposed that the incident 

occurred during noon time. He had arrived home from work and saw that the 

accused was fighting with his sister and mother. The accused had come chasing 

after them and arrived at their door-step. He then abused them using filthy 

language. PW-2 has added that he chased the accused person away. Thereafter, 

his sister lodged the ejahar. 

12. The prosecution also brought the informant’s mother, Smti Trishna 

Deka to the witness stand. Deposing as PW-3, she has stated that the incident 

occurred on 12.06.2014 at around 5:00 p.m. The accused person had a mango 

tree. Her son, Sri Kamal Deka, along with others, plucked mangoes from the 

tree. When the accused, Sri Kulen Deka, came to know of it, he abused her using 

obscene language. When her daughter confronted the accused, he abused her as 

well. He also dragged her daughter by her T-Shirt. In connection with this 

incident, her daughter lodged the ejahar. 

13. The prosecution also summoned one Smti Asha Baruah as PW-4 but 

she has denied having any knowledge of the alleged incident. 

14. The investigating officer, Sri Naba Kr. Saikia, who came in as PW-5, 

has stated that on being entrusted with the investigation of the case, he 

recorded the statements of the informant. He also visited the place of occurrence 

and interrogated the witnesses. The accused appeared before him. He arrested 

him and released him on bail. He has also stated that on completion of 

investigation, he submitted the charge-sheet which he has proved as Ext-2. 

Defence’s Plea 

15. It is pertinent to mention here that the defence’s plea is of denial in 

toto. The accused has denied the allegation against him in his statement under 

section 313, CrPC.  
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Judicial Determination 

16. On consideration of the prosecution evidence, it is seen that PW-1, 

PW-2 and PW-3 have incriminated the accused person. The learned Assistant 

Public Prosecutor has argued that their evidence has managed to weave in a 

tight web around the accused and it only points towards his guilt. Per contra, the 

learned defence counsel has submitted that there is no independent evidence 

against the accused and the only available evidence is of interested witnesses. 

The learned counsel has submitted that convicting the accused on the testimony 

of interested witnesses would be extremely prejudicial to him. 

 
17. At this juncture, let me point out that the plea of "interested witness" 

and "related witness" has been succinctly explained by the Hon’ble Supreme 

Court in State of Rajasthan vs. Smt. Kalki & Anr. reported in (1981) 2 SCC 

752 wherein it has held: 

 

“Related" is not equivalent to "interested". A witness may be 
called "interested" only when he or she derives some benefit from 
the result of a litigation; in the decree in a civil case, or in seeing 
an accused person punished. A witness who is a natural one and 
is the only possible eyewitness in the circumstances of a case 
cannot be said to be "interested".    

 
18. Thus, just because PW-2 and PW-3 are related to the informant does 

not mean that their evidence has to be discarded. The prosecution has made it 

clear that both PW-2 and PW-3 are the eye-witnesses to the incident. Both have 

deposed to that effect and the defence has been unable to rebut this point. 

Hence, I see no reason to discard their evidence. Also, there is no material on 

record to suggest that the PWs had any personal grudge or enmity towards the 

accused which would prompt them to depose falsely against him. 

 
19. At the same time, it is equally true that the evidence of the PWs must 

have to be cogent, reliable and confidence inspiring in order to be actionable. 

20. On this point, the learned defence counsel has submitted that the 

prosecution evidence suffers from inherent inconsistencies and discrepancies. He 

has pointed out that while PW-1 has stated in the ejahar that the incident had 
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occurred on 12.06.2014 at 5:00 p.m., yet in her evidence, she has stated that 

the incident occurred on 12.07.2014. Moreover, PW-2 has contradicted the 

prosecution’s case by saying that the incident occurred at noon time. As such, a 

reasonable doubt is created vis a vis the alleged incident. 

21. I have deliberated over this aspect. On this point, I would like to point 

out that any student of criminal jurisprudence is aware of the fact that in all 

criminal cases, normal discrepancies are bound to happen. Errors due to passage 

of time, old age or other factors affecting mental disposition are quite common. 

Trivial errors or exaggerations/omissions do not corrode the credibility of the 

witness. It is only the material exaggerations or omissions that come under the 

category of contradictions.  

22. In the instant case, both PW-1 and PW-2 came in to depose after 

almost 2 (two) years of the incident. As such, it is quite conceivable that there 

would be some discrepancies regarding the time and date. After all, there is a 

limit to the human mind’s power of retention.  

23. It must be remembered here that, apart from the discrepancy as to 

the time and date, PW-1 and PW-2 have corroborated each other in the material 

particulars of the alleged offence. And on perusal of their cross-examination, it is 

seen that the defence has been unable to shake their credit. As such, I refuse to 

countenance the argument that just because there are a few discrepancies in 

their testimonies, their evidence ceases to be actionable. Let me also point out 

here that I have not lost sight of the fact that in line with the prosecution’s case, 

PW-3 has deposed that the incident did occur on 12.06.2014 at around 5:00 p.m.  

24. Another aspect which demolishes this plea of the defence is that the 

defence itself has not denied that an incident had occurred on the concerned 

date. While cross-examining PW-1 (and also PW-2), the defence has put in 

suggestions that as the informant’s brother had plucked mangoes from the 

accused person’s tree, hence, he had rebuked him. Thus, it is quite apparent that 

the defence has admitted to this particular aspect of the incident. The defence 

has only denied that the accused committed criminal trespass and abused the 

informant and her mother.  
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25. But as pointed out earlier, PW-1, PW-2 and PW-3 have adduced 

cogent evidence to suggest otherwise. Their evidence clearly points to the fact 

that the accused person chased Sri Kamal Deka after he had plucked mangoes 

from his tree and he arrived at PW-1’s door-step where he subjected PW-1 and 

PW-3 to obscene verbal abuse. (In her cross-examination, PW-3 has clearly 

stated that the accused entered her compound.) It was then that PW-2 arrived 

and chased him away. The defence has clearly failed to rebut the prosecution 

evidence. In fact, on a meticulous perusal of the cross-examination of the PWs, it 

is seen that the defence has done precious little other than put suggestions to 

the PWs which have all been stoutly denied by them.  

26. I hasten to discuss one aspect before concluding. Indeed PW-1, PW-2 

and PW-3 have all admitted that Sri Kamal Deka had plucked mangoes from the 

accused person’s tree but this act, in itself, though wrong and illegal did not 

entitle the accused to abuse the informant or her mother. The accused had the 

option of setting the law into motion but clearly he chose not to do so. As such, 

the accused cannot take shelter in the wrong committed by Sri Kamal Deka. After 

all, two wrongs do not make one right. 

27. Situated thus, I am of the considered opinion that the prosecution has 

managed to establish beyond all reasonable doubt that on 12.06.2014 at around 

5:00 p.m., the accused followed Sri Kamal Deka to the house of the informant 

and upon arriving at the informant’s door-step he abused her and her mother 

using obscene language. The incident had occurred on the door-step and not 

inside the house of the informant and since the door-step is accessible to the 

public, it has to be held that the obscene abuse occurred in a public place much 

to the annoyance of the informant and her mother.  

28. At the same time, let me also point out that the prosecution evidence 

has been conspicuous by its silence on any intimidation or threat on the part of 

the accused towards the informant or her mother.  

29. In light of all, it is found that the prosecution has managed to 

establish the offences under sections 447/294, IPC against the accused but it has 

failed to prove the offence under section 506, IPC. 
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Order 
 
30. In light of the above decisions, the accused, Sri Kulen Deka is 

acquitted of the offence under section 506, IPC but at the same time, he is found 

guilty of the offences under sections 447/294, IPC and is convicted for the same.  

Probation 

31. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict. It is true that each and every offence is serious and 

deterrent action is very essential to the maintenance of law and order in a 

society. But at the same time, there are other ways as well through which 

deterrence may be achieved. As Abraham Lincoln so aptly put it “I have found 

that mercy bears richer fruit than strict justice.” Sometimes admonition achieves 

what incarceration does not. 

 
32. Here, the entire incident was nothing but an aggravated quarrel over 

the plucking of mangoes. It is clear that the offence occurred in the heat of the 

moment. Surely, the offence is not one which involves moral turpitude or is 

heinous enough to warrant the incarceration of the convict. Hence, in light of all, 

instead of sentencing the convict, Sri Kulen Deka, I deem it fit to release him 

after due admonition as per the directions of Section 3 of the Probation of 

Offenders Act. 

33. His bail bonds are extended for a further period of 6 (six) months as 

per the provisions of Section 437-A, CrPC. The instant case saw no seizure. 

34. Let a copy of the judgment be given to the convict immediately free 

of cost as per the provisions of Section 363(1), CrPC. The convict is also 

informed of his right of appeal against the judgment and order of conviction and 

sentence.  

           Given in my hand and under the seal of this court on this the 29th day 

of August, 2017. 

 
Typed by Me:            (Sri Sarfraz Nawaz) 

                 Judicial Magistrate First Class, Kamrup (M) 
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Appendix 

 

Prosecution Witnesses :   

     PW-1: Smti Rubi Deka 

     PW-2: Sri Angshujyoti Deka @ Ankur Deka 

     PW-3: Smti Trishna Deka 

     PW-4: Smti Asha Baruah 

     PW-5: Sri Naba Kr. Saikia 

    

 

Defence Witness  : 

     None 

 

 

Prosecution Exhibits  :   

     Ext-1: Ejahar     

     Ext-2: Charge Sheet 

      

 

Defence Exhibits  :  

     None. 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 
 
 
 
 
 


