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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M)

                   Case No. G.R. 7947 of 2007 u/s 454/380/34 of IPC 

                                                                       State

                                                                        -Vs-

                                                              1. Rubul Ali @ Soru

                                                             S/O- Late Siraj Ali

                                                              R/O- DwarandharBasti

                                                              P.S. - Dispur

                                                              Dist- Kamrup (M)

                                                               2. Md. Hasim Ali @ Khado

                                                              S/O- Md. Nizam Ali

                                                              R/O- Six Mile, Chandan Nagar

                                                              H/ No. 45, P.S.-Dispur

                                                              Dist- Kamrup (M)

                                                              3. Mridul Das @ Babudhan

                                                              S/O- Sri Santosh Das

                                                              R/O- Hengrabari Forest Gate

                                                              H/No. 31, P.S.-Dispur

                                                              Dist- Kamrup (M)

                                                                          ……………………. Accused

                   Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup (M)

                   For the prosecution - Mr. K. Talukdar …. Learned A.P.P.

                   For accused- Mr. N. Haloi, Miss A Begum …Learned Advocates

                   Evidence recorded on— 30-05-17, 12-06-17, 05-07-17

                    Argument heard on- 25-07-17

                    Judgment delivered on – 03-08-17
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                                                    JUDGMENT

1. Case of the prosecution in brief and how the case came  :

The prosecution case in brief is that on 05-11-08 the informant Semim Akhtar 
lodged an FIR in the Dispur P.S. which was registered as Dispur P.S. Case No. 
1435/08 u/s 454/380 of IPC alleging that on the same day she along with her 
family went to see off her father who was going to Mecca for Hajj to L.G.B. 
Airport  at  around  7:30  am and  when  they  returned  they  found  that  some 
miscreants committed theft of their jewelry made of Gold value of which may be 
2 lacs 3 lacs (Aprx.) by breaking the lock of the back door of their residence. 
After  investigation  police  submitted the charge sheet  u/s  454/380/34 of  IPC 
against the accused persons namely Rubul Ali @ Soru, Hasim Ali @ Khado, Md. 
Raj Ali, Mridul Das @ Babudhan. The case against Md. Raj Ali was filed vide 
order dated 27-04-16 after declaring him as a proclaimed absconder after due 
observation  of  law.  The  case  proceeded  against  accused  Rubul  Ali  @ Soru, 
Hasim Ali @ Khado and Mridul Das @ Babudhan. The accused persons Hasim Ali 
@  Khado  and  Mridul  Das  @  Babudhan  made  their  appearance,  but  the 
attendance of accused Rubul Ali @ Soru was procured on the strength of W/A, 
copies of the relevant documents were furnished to the accused persons and on 
hearing  the  learned  APP  and  the  learned  advocate  for  the  accused  and 
considering the materials available charge is considered u/s 454/380/34 of IPC 
which were read over and explained to the accused to which they pleaded not 
guilty and claimed to be tried. Trial commenced and the accused Rubul Ali @ 
Soru was produced before the Court on the strength of production warrant from 
Judicial  custody  on  fixed  dates.  Prosecution  examined  10  witnesses  and 
exhibited  some  documents.  The  statement  of  the  accused  persons  were 
recorded U/S 313 of Cr.P.C. where the accused person has completely denied the 
prosecution case. The accused has not adduced any defence witness.

2. Points for determination:  

In this case the following is the point for determination,

(a) Whether the accused persons in furtherance of common intention 
on 05-11-08in between 7:30 am and 11 am committed lurking 
house trespass by entering into the house of the informant at 
Panjabari, Six Mile, Guwahati in order to commit theft?

(b) Whether the accused persons in furtherance of common intention 
on the same date, place and time committed theft of 2 sets of 
necklace,  2  pairs  of  ear  rings,  three  finger  rings  of  estimated 
amount of Rs 2 lakh to Rs. 3 lakh in the house of the informant?
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3. I have carefully gone through the case record and perused the entire 
evidence  on  record  both  oral  and  documentary.  I  have  heard  the 
arguments advanced and the submissions made by the learned A.P.P. on 
behalf of the state and the learned advocate for the accused person.

Discussion of evidence, decisions and reasons thereof: 

4. The learned A.P.P. appearing for the state has fairly submitted that there 
are sufficient evidence in support of the prosecution case. On the other 
hand the learned advocate for the accused person has submitted and 
argued  that  none  of  the  prosecution  witnesses  have  supported  the 
prosecution case and there is  no evidence to  show that  the accused 
person was involved with the alleged offences. The learned advocate for 
the  accused  person  has  further  submitted  that  the  prosecution  has 
miserably failed to prove the case against the accused person as alleged 
beyond all reasonable doubt and the accused person is entitled to get 
acquitted from the charges leveled against him.

5. I have given my sincere consideration on the entire evidence on records. 
Now let us see how far the prosecution has been able to bring home the 
charges against the accused persons on the basis of material available on 
record.  On perusal of the FIR which was exhibited as Ext. 1 it is seen 
that the informant narrated that she along with her family went to see of 
her father for his pilgrimage to Mecca at 7:30 am and returned to their 
residence at 11:30 am but found the lock of back door of their residence 
broken and 2 set of necklace, 2 pair of earing, 3 finger ring of estimated 
value 2-3 lakhs found stolen. In her evidence as PW 1 before the Court 
the informant Semim Akhtar deposed on 05-11-08 her father went to 
Hajj and they went with him to see off to the Airport at around 8:30 am. 
At 11/11:30 am the PW 1 and her family returned and saw the back door 
of their residence open. She also found the door of their rooms open and 
the articles of the rooms in a disorderly manner. In the master room 
there were some jewelry of marriage but the boxes of those jewelry were 
found over the ground. Only one ear ring was found on the floor. They 
screamed and neighbors came. They lodged FIR and within two days 
police recovered the articles. Police handed over them a long gold chain. 
PW 1 deposed that two of her necklace, two pairs of ear rings and a 
number of rings including some other articles were stolen and she could 
not remember the other stolen articles.  Police recovered the necklace 
from a jeweler of Ganeshguri which she came to know. On the same day 
she lodged the FIR. The FIR was exhibited as Ext. 1 and the signature of 
PW 1 in the FIR was exhibited as Ext. 1(1). In his cross examination the 
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PW 1 admitted that she did not know who the thieves were and she did 
not get back her actual gold jewelry. PW 1 admitted that the chain which 
was given to her by the police may not be her. 

6. The PW 2 Syed Khalid Zaman in his evidence deposed that the informant 
was his elder sister and he did not know the accused. In the year 2008 
he along with his family members went to see off his father for Hajj to 
Airport in the morning and found the door of their house broken when 
returned. His elder sister came to know that her jewelry were missing. 
PW 2 admitted that he neither knew the type of jewelry nor the thieves.  

7. The  PW  3  Syeda  Rukia  Khatun  in  her  evidence  deposed  that  the 
informant was her daughter and she did not know the accused. On 05-
11-08 she went to Airport to see off her husband at around 8:30 am and 
when they returned at 11:30 am she found that their newspaper was not 
in its proper place and when they came to the rear side of their house 
they found the door opened. PW 3 came to know that there was theft in 
their house. Two necklace, some rings, 4 pairs of ear rings and some 
other articles were stolen. They informed the police. PW 3 admitted that 
they had received back the stolen articles.

8. One  Goutam  Karmakar  was  examined  as  PW 4  in  this  case.  In  his 
evidence he deposed that he neither knew the informant nor the accused 
nor anything about the incident. In the year 2008 one Babudhan asked 
him to make a chain by breaking two gold necklace and one pair of ear 
ring. The PW 4 deposed that he had not seen the accused Babudhan 
before the Court on that day. In his cross examination the PW 4 admitted 
that police had not recovered anything from him as he made the delivery 
of that article. PW 4 admitted that police has interrogated him. PW 4 
further  deposed  that  he  had  not  given  any  receipt  of  the  fact  that 
Babudhan gave him order to make jewelry to police.

9. The PW 5 Biswajit  Karmakar in his  evidence deposed that he neither 
knew the informant nor the accused. PW 5 deposed that the name of his 
shop was Akshay Jewelers. In the year 2008 one customer brought two 
necklaces and three ear rings and gave it to his uncle Goutam Karmakar 
to make a chain. PW 5 admitted that he had not seen that boy before 
the Court on that day. PW 5 deposed that later on police came and took 
him to police station wherein he was interrogated.

10. PW 6 Niranjan Boro deposed that he neither know the informant nor the 
accused and he did not know anything about the incident. He further 
deposed that police did not interrogate him and he had not signed on 
any paper.

11. PW 7 Uttam Karmakar in his evidence deposed that he neither know the 
informant nor the accused and in the year 2008 on Sunday his brother 
asked him to come to police station over telephone. PW 7 came to know 
that his brother was brought to police station in connection with some 
case. Police directed the PW 7 to sign on a paper and allowed his brother 
to go. The paper on which PW 7 put his signature was exhibited as Ext. 2 
and his signature was exhibited as Ext. 2(1). PW 7 admitted that he did 
not know what was written on that paper.

12. PW 8 Girish Jha deposed that he knew the informant and the accused 
Rubul Ali and Hasim Ali. The incident took place on 08-11-08 and at that 
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time he was in Dispur P.S. as constable. SI Mahananda Kalita on that day 
took him with him to Hengrabari wherein he met Rubul Ali and Hasim Ali 
and they gave one gold chain weighing 40 gm. PW 8 deposed thathe 
was  asked  to  sign  on  seizure  list  and  accordingly  he  signed  on  the 
seizure list  (Ext.  2).  PW 8 identified his signature as Ext. 2(3). PW 8 
admitted  that  he  did  not  know from where  Rubul  Ali  and  Hasim Ali 
brought the chain. 

13. PW 9 Chandra Kanta Boro in his evidence deposed that on 28-07-10 he 
has been discharging his duty as Attach Officer at Dispur P.S. and O/C, 
Dispur  P.S.  handed  him  over  the  case  diary  of  this  case  which  was 
pending in the police station. On perusal of the Case diary PW 9 came to 
know that  already  the  investigation  was  completed  and  after  finding 
sufficient grounds against the accused he filed the charge sheet against 
Rubul Ali, Hasim Ali, Raj Ali and Mridul Das @ Babudhan u/s 454/380 of 
IPC. The charge sheet was exhibited as Ext. 3 and Ext. 3(1) was the 
signature of PW 9.

14. PW 10MahendraKalita in his evidence deposed that on 05-11-08 he was 
discharging his duty as SI at Dispur police station and on that day O/C, 
Dispur Police Station after  registering a case on the basis  of the FIR 
lodged by Syeda Shamim Akhtar directed the PW 10 to investigate the 
case. PW 10 interrogated the informant along with some other witnesses 
as they were in the police station and came to know that on the day of 
the incident  at  7:30 am the informant along with her  family  went to 
Airport to see off her father and when they returned at 11 am to their  
residence saw that the door of their residence at Ali Ahmed Nagar, Hill 
View Path, Panjabari was open, the informant without checking anything 
inside their residence informed police. PW 10 along with them went to 
the place of occurrence and at the place of occurrence they told PW 10 
that two sets of gold necklace, two pairs of ear rings, three finger rings 
made of gold were stolen. They also told PW 10 that the weight of the 
gold stolen were approximately of 2/3 tolas. But the informant found a 
ear ring at the place of occurrence. PW 10 interrogated the neighbors of 
the informant and draw map of the place of occurrence. PW 10 deposed 
that O/C, Khetri P.S. informed him over telephone that in Khetri P.S. two 
unknown persons were loitering, O/C, Dispur told the PW 10 that the 
persons may be involved with the case so PW 10 was send to Khetri P.S.  
and accordingly the PW 10 reached Khetri P.S. and found those persons 
in the campus of Khetri P.S. and police were interrogating them. PW 10 
brought them to Dispur P.S. but the PW 10 could not identify the accused 
in Court but after a moment he deposed that he identified the accused. 
PW 10 deposed that in Dispur P.S. the accused admitted their guilt. PW 
10 deposed that the accused admitted before him that they have given 
the stolen gold to one gold smith Biswanath Karmakar of Ganeshguri and 
asked him to make a gold chain by melting the stolen gold. The accused 
were brought before gold smith and after reaching the place the accused 
Rubul Ali made some talk with the gold smith and in front of PW 10 took 
out a gold chain from the drawer of the Jeweler. PW 10 deposed that the 
gold smith told him that though he did not want to melt the gold but the 
accused told him that the gold was of the wife of Hasim Ali and they are 
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in urgent need of money so after making the chain they would sell it. PW 
10 deposed that the accused brought three ear rings, two gold ringsand 
two necklaces before the gold smith for melting. PW 10 deposed that he 
seized the necklaceand brought the gold smith Gautam Karmakar along 
with the accused to police station and Gautam Karmakar was brought 
before the Court for recording his statement. The informant by the order 
of  Court  took  custody  of  the  gold  chain.  At  that  time  PW  10  was 
transferred so he handed over the case dairy to O/C. The PW 10 deposed 
that during interrogating the accused and the gold smith he came to 
know that one Raj Ali @ Rekibuddin was also involved with the offence. 
The PW 10 arrested the accused and forwarded them to  Court.  The 
seizure list was exhibited as Ext. 2 and Ext. 2(4) was the signature of PW 
10.  PW  10  was  cross  examined  by  the  accused  side.  In  his  cross 
examination the PW 10 admitted that he had not made the O/C, Khetri  
P.S. and Dispur P.S. witnesses in this case. It was further admitted by the 
PW 10 that he had not seized any stolen articles from the accused. It 
was further admitted that the gold smith had not issued any receipt after 
receiving the gold from the accused. 

15. Now from the above it is seen that the PW 1, PW 2, PW 3, PW 6 and PW 
7 knew nothing about the incident. The PW 9 only filed the charge sheet 
on the basis of the case diary and as such has no personal knowledge 
regarding recovery of stolen article or the involvement of the accused. 
The PW 4 Goutam Karmakar in his evidence deposed that in the year 
2008 one Babudhan asked him to make a chain by breaking two gold 
necklace and one pair of ear ring, but PW 5 Biswajit Karmakar deposed 
that in the year 2008 one customer brought two necklaces and three ear 
rings and gave it to his uncle Goutam Karmakar to make a chain. So it is 
seen that the PW 4 and PW 5 were contradicting to the number of ear 
rings alleged to be given by the accused.Again PW 10 the I/O in his 
evidence deposed that the accused brought three ear rings,  two gold 
rings and two necklaces before the gold smith for melting. So it is seen 
that the PW 10 have made a contradictory statement to that of the PW 4 
and PW 5 as because the PW 4 and PW 5 had not mentioned anything 
regarding gold rings. Now the PW 4 in his cross examination the PW 4 
admitted that police had not recovered anything from him as he made 
the delivery of that article which is contradicting the evidence of PW 10 
as PW 10 deposed that the accused Rubul Ali took out the golden chain 
from a drawer of the gold smith in his presence. So if we believed that 
the gold chain was delivered to the accused Rubul Ali then how could it 
be possible to be taken from the drawer of the goldsmith. Again as per 
the evidence of PW 8 the accused Rubul Ali and Hashim Ali gave the gold 
chain at Hengrabari. PW 8 who was a seizure witness has not deposed 
anything to the fact that any gold chain was taken out by Rubul Ali from 
the drawer of any goldsmith. So it is seen that the witnesses PW 4, PW 8 
and PW 10 were contradicting each other’s  regarding the recovery of 
stolen gold. Now it is seen that the PW 4 had not issued any receipt to 
accused  after  receiving  the  gold  from  them  as  per  his  evidence. 
Prosecution has not explained anything to that omission. The PW 10 has 
not explained on what ground O/C, Khetri P.S. and Dispur P.S. presumed 
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the involvement of the accused in the alleged offence as nothing was 
recovered from them. To find out the reason for such presumption they 
were not made witnesses in this case by PW 10.  

16. In  a  case  where  there  is  no  direct  evidence  the  prosecution  has  to 
establish the circumstances from which the conclusion of the guilt of the 
accused is fully established. But as discussed above the prosecution has 
not adduce any reliable evidence to ascertain that the accused persons 
took two sets of necklace, three ear rings and two finger rings before the 
jeweler as the witnesses were contradicting to the same. Moreover it is 
not clear whether the article was recovered from the accused or not as 
the witnesses were also contradicting to this regard. It was not clear how 
and why O/C, Dispur P.S. presumed the involvement of the accused in 
the  alleged  offences.  So  in  absence  of  the  aforesaid  I  think  the 
prosecution  has  not  been  able  to  establish  the  case  beyond  all 
reasonable doubt against the accused Hasim Ali @ Khado, Mridul Das @ 
Babudhan and Rubul Ali @ Soru hence I found it justified not to hold the 
accused persons Hasim Ali @ Khado, Mridul Das @ Babudhan and Rubul 
Ali @ Soruguilty as alleged and as such in my opinion the prosecution 
has failed to establish the case beyond all reasonable doubt. So it is held 
that the accused persons Hasim Ali @ Khado, Mridul Das @ Babudhan 
and Rubul  Ali  @ Soru have not committed an offence punishable u/s 
454/380/34 of IPC.                            

17. Hence it  is  held that  the accused Hasim Ali  @ Khado,  Mridul  Das @ 
Babudhan and Rubul Ali @ Soru have not committed the offences u/s 
454/380/34 of IPC.                   

18. Hence the accused Hasim Ali  @ Khado, Mridul  Das @ Babudhan and 
Rubul Ali @ Soru are acquitted.

19. The bail bonds for Hasim Ali @ Khado and Mridul Das shall be in force for 
six months. 

20. Rubul Ali @ Soru was in judicial custody so release him immediately and 
he is directed to furnish a PR Bond which will be in force for six months.

21. As nobody claims the gold chain which was given under the custody of 
informant so the gold chain was given to the informant.

22. Inform the I/O.

23. Accordingly the case for Hasim Ali @ khado, Mridul Das @ Babudhan and 
Rubul Ali @ Soruis disposed of on contest under the following order
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                                                       ORDER

In view of the evidence of the witness, the material available with the 
case record and the argument put forwarded by the Learned A.P.P.  and the 
learned counsel for the accused person I am of the opinion that the prosecution 
has failed to prove the case beyond reasonable doubt that the accused Hasim Ali 
@ Khado, Mridul Das @ Babudhan and Rubul Ali @ Soru have committed an 
offence  punishable  u/s  454/380/34  of  IPC.  Hence  the  accused  Hasim Ali  @ 
Khado, Mridul Das @ Babudhan and Rubul Ali @ Soruare acquitted. The bail 
bonds  for  Hasim Ali  @ Khado,  Mridul  Das  shall  be in  force for  six  months. 
Release Rubul Ali @ Soru immediately from judicial custody. Rubul Ali @ Soru 
was directed to  furnish a PR Bond which will  be in  force for  six  months.As 
nobody claimed the gold chain which was given under the custody of informant 
the gold chain was given to the informant. Inform the I/O. The case for Hasim 
Ali @ Khado, Mridul Das @ Babudhan and Rubul Ali @ Soruis disposed of on 
contest accordingly. 

Given  under  my  hand  and  seal  on  this  3rd day  of  August  2017  at 
Guwahati.

Dictated and corrected by me,

Nayanjyoti Choudhury                                                  Nayanjyoti Choudhury

Judicial Magistrate First Class                               Judicial Magistrate First Class 

Kamrup (M)                                                                   Kamrup (M)
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   APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2- Seizure List

Ext. 3- Charge sheet

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

Nil 

(D) Prosecution Witness  :

 PW1— Syeda Shamim Akhtar

               PW 2— Syed Khalid Zaman

               PW 3— Syeda RukiaKhatoon

               PW 4— Goutam Karmakar

               PW 5— Biswajit Karmakar

               PW 6—Niranjan Boro

               PW 7—UttamKarmakar

               PW 8—GirishJha

               PW 9—Chandra KantaBoro

               PW 10—MahendraKalita
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(E) Defence Witness  :

Nil

(F) Court Witness  :

Nil 

                               -------------------------
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