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IN  THE  COURT  OF  JUDICIAL  MAGISTRATE,  1st CLASS:  KAMRUP  (M)  AT 

GUWAHATI

        

Present: ARPITA KAR, A.J.S.

         Misc’ case No: 51/14

(U/S 31 of the Protection of Women from Domestic Violence Act, 2005)

Srimati Moni Debnath

…………… Aggrieved person- Complainant.

Vs

1. Sri Biswajit Debnath

2. Smti.Kanan Debnath

3. Smti.Malina Debnath

4. Sri Bolai Debnath

  ..…………....Respondent-Accused

Advocate Appeared:-

For the Aggrieved Person: Mr.T. Bharali.

For the respondents: Mr.J. Kalita.

Offence Explained On: 12.08.2016

Evidence Filed and recorded on: 22.12.2016, 06.07.2017

Argument heard on: 27.07.2017

Judgment delivered on: 09.08.2017

      JUDGMENT.

1. This petition under section 31 of the Protection of Women from Domestic 

Violence  Act,  2005  (hereinafter  ‘the  Act’)  is  filed  by  the  Aggrieved 

person/Complainant, Srimati Moni Debnath alleging inter alia that she is 
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the wife of the accused No.1, Biswajit Debnath and the above named 

accused were directed to pay an interim maintenance of Rs.3000/- per 

month w.e.f. 01.01.2014 vide order dated 29.01.2014. But inspite of the 

said order for interim maintenance, the accused has been defying the said 

order and as such the instant petition U/S 31 under the Act was filed by 

the aggrieved complainant.

 

2. The cognizance of the offence U/S31 of the Act was taken by my learned 

predecessor and summons were issued to the accused. After the accused 

entered appearance copy was furnished to them and the particulars of 

the offence U/S31 of the Act were read over and explained to them to 

which they pleaded not guilty and claimed to be tried. 

3. The  complainant  adduced  2  P.W.s  Thereafter  the  examination  of  the 

accused were recorded U/S 313 Cr.P.C. Defence did not adduce any D.W.

4. I have heard the argument for accused. Complainant did not advance any 

argument inspite of getting ample opportunity.

 

5. Upon hearing and on perusal of record I have framed the following points 

for determination :-

(i) Whether the accused have breached the protection order dated 

29.01.2014?

Discussion, decision and reasons therefor:

6. The  Complainant,  P.W.1,  Smti.Moni  Debnath  deposed  that  she  was 

married to Biswajit Debnath but the accused tortured her and drove her 

out of her matrimonial home. Since then she is residing in her maternal 

home along with her two children. She had filed a D.V. case against the 

accused and since the accused did not pay the maintenance in that case 

hence she has filed the instant case.
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7.  PW-2, Mr. Subhash Pandit,  corroborated and supported the version of 

PW-1 in all material particulars. He deposed that he is the father of the 

complainant and in D.V.Case No.139/13 filed by her daughter, She was 

given an interim maintenance of Rs.3000/- per month vide order dated 

29.01.2014.  But inspite of  the said order  the accused never paid any 

maintenance for which the instant case has been filed.

8.  Thus from the aforesaid materials on record it is clear that the instant 

case  has  been  filed  because  the  accused  violated  an  order  dated 

29.01.2014 vide which the respondent-accused were directed to pay an 

interim  maintenance  of  Rs.3000/-  per  month  to  the  aggrieved-

complainant.  The  copy  of  the  said  interim  order  for  maintenance  is 

however not produced in this case by the complainant. 

9. The learned counsel for the accused has relied upon  Francis Cyril  C. 

Cunha Vs Smt. Lydia Jane D’Cunha 2016 Cri L.J.  1967 and has 

submitted that husband cannot be proceeded U/S 31 of the Act for non- 

payment of arrears of maintenance. 

10. On careful appreciation of the testimony of the P.W.s it is found that the 

instant case is filed for violation of interim maintenance order i.e. interim 

monetary relief. But Sec 31 of the Act makes it clear that the same can be 

invoked only  upon the  breach of  protection  order  by  the respondent- 

accused. The protection orders are very clearly defined U/S 2(O) of the 

Act, which means an order made in terms of sec 18 of the Act and the 

other reliefs are also defined under the various sections of the Act. A 

monetary relief is very well defined U/S 2(K) of the Act, which means an 

order passed U/S 20 of the Act and the same is not included U/S 2(O) of 

the  Act  i.e.  under  protections  orders.  Thus  it  is  very  clear  that  the 

monetary reliefs are different from the protection orders which can be 

passed only U/S 18 of the Act.
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11.  In  Smti.  Kanchan  Vs.  Vikramjeet  Setiya  2013  Cri.L.J.85,  the 

Hon’ble Rajasthan High Court has held that an application U/S 31 of the 

Act will be maintainable only upon the violation of protection order.    

         

12. Thus based on the aforesaid discussion and keeping in mind the aforesaid 

proposition  of  Law as  laid  down in  Smti.  Kanchan Vs.  Vikramjeet 

Setiya 2013 Cri.L.J.85 (Supra), it becomes clear that a petition U/S 31 

of the Act will  not be maintainable for breach of monetary orders.  As 

already discussed above, the instant case is filed for breach of interim 

monetary orders/relief hence the same cannot attract the penal provisions 

U/S 31 of the Act. Hence  it is seen that the prosecution has failed to 

establish its case.

13.  Accused  Sri  Biswajit  Debnath,  Smti.  Kanan  Debnath,  Smti. 

Malina  Debnath,  Sri  Bolai  Debnath  are  acquitted  from  the 

charges of this case under section 31 of the Protection of Women 

from Domestic Violence Act, 2005 and set at liberty.

14. The accused are directed to furnish fresh bail  bonds as per  sec 437A 

Cr.P.C. and until the submission of the fresh bail bonds the previous bail 

bonds executed by the accused and the sureties shall remain in force.

15. Judgment  is  pronounced  in  open  Court.  The  case  is  disposed  of  on 

contest.

Given under my hand and the seal of this court on this the    09th    day of 

August, 2017 at Kamrup(M)

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1: Mrs. Moni Debnath

P.W.2: Mr. Subhas Pandit

2. PROSECUTION EXHIBITS:-  

None.

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

None.

Judicial Magistrate 1  st   Class, Kamrup(M).  


