
1

IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 07/13

State

-Vs-

                                                      Md. Alauddin Ahmed

PRESENT- Sri Devojyoti Bhuyan, Special Railway Magistrate 1st class, Guwahati

For the Prosecution .............. Dr. Anand Singh ................ Learned P.P/N.F.Rly/RNY

For the accused person ............ Md. Kurban Ali ............Learned Counsel 

Date of prosecution evidence- 16-12-2014, 04-02-2015, 18-08-15 and 10-09-15

Date of Argument ........... 29-10-2015

Date of Judgment .......... 04-12-2015

U/S. 3(a) Railway Property (Unlawful Possession)

Judgment

1.   The brief history of the prosecution case is that on 17-03-2013 on the basis of  
intelligence  inputs  received  from  reliable  source  regarding  the  stolen  of  Railway 
engineering materials from the railway engineering store located at Azara Rani Chowk 
near L/C Gate ASI/ Girish Das alongwith ASI/ Balen Malakar and HC/ Jayanta Kr. Kalita 
under the supervision of IPF/GLPT(P) and IPF/CIB/RNY laid an ambush near the Flyover 
bridge/VIP from 04:30 hours.  At  about 05:15 hours they noticed one Rickshaw van 
riding  by one  person coming  from Rani  Chowk towards VIP  and on suspicion  they 
detained him with his Rickshaw van. On checking the Rickshaw van following railway 
materials as (i) 04 Nos. of Fish Plate (ii) 02 Nos. of Chair Plate (iii) 02 Nos. of Stop Board 
(worned out condition) (iv) 04 Nos. of ERC (v) 04 Nos. of Nut Bolt were recovered to 
which he could not produce any documents or authority in support of the recovered 
railway  materials.  On  being  asked  he  disclosed  his  name  and  address  as  Alauddin 
Ahmed  M/19  years  S/O Md.  Amzad  Ali,  Vill-  No.2  Solmari,  P.S.  Hajo,  Dist-  Kamrup 
(Assam) and stated that the above mentioned railway materials were stolen from railway 
store as the railway materials were lying unguarded in the store compound. He further 
stated that taking the advantage of the early morning time committed the theft for 
further disposal of the said materials in any nearest scrap shop available in the Azara 
area and committed such theft earlier 02/03 times with the Rickshaw owned by him. 
Thereafter the recovered railway materials were seized in presence of witnesses and the 
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said person was taken into the custody and produced before IPF/GLPT at Azara with a 
complaint by ASI/ Girish Das to which a case vide no. 1(3)13 dtd. 17/03/13 U/S 3(a) 
R.P.(UP) Act was registered and endorsed to ASI/ Balen Malakar for enquiry into the 
case and submit report. 

2.  After the completion of the enquiry of this case the enquiry officer (E.O.) submitted  
the prosecution report (Exhibit 7) against the accused person U/S 3(a) of R.P.(UP) Act. 
Finding a prima facie material this court took cognizance of the offence. After hearing 
both sides this  court  framed charge U/S 3(a) of  R.P.(UP) and the particulars of  the 
offence were read over and explained to the accused person after furnishing the copies 
to which he pleaded not guilty and claimed to be tried.     

3. During trial to prove its case the prosecution examined 5(five) numbers of witnesses 
namely PW-1 Girish Das; PW-2 Ramesh Talukdar; PW-3 Balen Malakar; PW-4 Jayanta Kr. 
Kalita and PW-5 Pankaj Das as prosecution witness. Statement of the accused person 
U/S  313  Cr.P.C  is  recorded  in  a  separate  form,  wherein  he  pleaded  himself  to  be 
innocent. 

4. Heard the arguments of learned counsels on both sides. Gone through the evidence 
on record.

5. Points for determination:

    Whether the accused person on 17-03-2013 at about 05:15 hours near Flyover 
Bridge/VIP were found in unlawful possession of (i) 04 Nos. of Fish Plate (ii) 02 Nos. of 
Chair Plate (iii) 02 Nos. of Stop Board (worned out condition) (iv) 04 Nos. of ERC (v) 04 
Nos. of Nut Bolt  which are Railway materials  in a Rickshaw van suspected of being 
stolen and committed an offence u/s 3(a) R.P.(UP) Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let me at the outset, consider the evidence on record before deciding the points  
for determination.

     Let me elaborately consider the evidence of PW-1 the eye witness who is the 
complainant  and  the  seizing  officer  of  the  incident  prior  to  the  evidence  of  other 
witnesses. 

     PW-1 in his evidence deposed that on 17-03-2013 while serving as ASI/RPF/AZA 
(OP) on receiving secret information regarding occasional theft of railway materials from 
the  go-down  near  Azara  Railway  station  he  alongwith  ASI  Sri  Balen  Malakar, 
IPF/RPF/GLPT, IPF/CIB/RNY Sri Jayanta Das and HC Sri Jayanta Kalita laid an ambush 
near over bridge at the Airport Road from morning 4:30 hours and at about 5:15 hours 
saw a Rickshaw van which was detained. On searching the vehicle railway materials viz. 
4 Nos. of Fish Plate, 2 Nos. of Chair Plate, 4 Nos. of ERC and 4 Nos. of Nut Bolts. The 
said materials after identifying as railway materials were seized (Exhibit 1) in presence 
of local witness Sri Ramesh Talukdar and HC Sri Jayanta Kalita where the accused also 
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put his signature and received a copy of it. Thereafter the seized materials alongwith the 
rickshaw van and the accused was brought to the RPF Out Post Azara and produced 
before IPF/GLPT with a complaint (Exhibit 2) for necessary action. He could identify the 
accused. He had also seen the sample of each item of seized materials.

    During cross examination he stated that the materials were seized in the morning and 
during that time the local witness came for morning walk. Further he stated that apart 
from the ERC and Fish Plate the other materials are a bit old. He had not weighed the 
seized materials and they do not contain “IR” mark. He denied the suggestion that no 
railway materials had been recovered from the possession of the accused.     

7.  Now appreciating the evidence of PW-1 the complainant and seizing officer brings 
forth the fact that the accused person was found in unlawful possession of properties 
i.e. 4 Nos. of Fish Plate, 2 Nos. of Chair Plate, 4 Nos. of ERC and 4 Nos. of Nut Bolts in a 
rickshaw van suspected of being stolen. Thus an offence U/S 3(a) R.P.(UP) Act.

8.  Here the question arises whether the offence committed attract the provisions of the 
charge U/S 3(a) of R.P.(U.P) Act. From the plain reading of the section it transpires that 
the main ingredients are (i) the property in question is Railway property (ii) the accused 
were in possession, and (iii) it is reasonably suspected of having stolen or unlawfully 
obtained.

(i)   Now from the definition of the act "railway property" includes any goods, money or 
valuable security or animal, belonging to, or in the charge or possession of, a railway 
administration.  Coming to the issue of the seized property to be railway property the 
evidence of PW-5 the JE/P-Way/GLPT which is the expert consolidate the fact from his 
findings (Exhibit 5) that the seized materials are railway property and used in Indian 
Railways  exclusively  in  its  Engineering  department.  Considering  no  other  divergent 
claims of the defense it can be reasonably held that the seized materials are railway 
property.

(ii) & (iii) Now, following the issue of possession it seems from the evidence of PW-4 the 
seizure witness and PW-3 who were present at the place of occurrence (Exhibit 4) along 
with PW-1 well corroborated  with the fact that the accused person was found in direct  
possession of the railway materials carrying in a Rickshaw Van. Further the fact of the 
possession of the suspected railway property has been confirmed from the evidence of 
PW-2 who is the local person and witnessed to the seizing of the said materials from the  
Rickshaw van.  Finally  the  confessional  statement  of  the  accused  person (Exhibit  3) 
recorded by the E.O. in presence of independent witness in course of enquiry left no 
scope  of  doubts  as  to  the  possession  and  theft  of  the  said  railway  property.  The 
statement of the accused person is admissible as evidence as such statement made 
under Sec. 9 of R.P.(UP) Act is a judicial proceeding and it has also corroborated the 
evidences of the PWs categorically. 
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9.   Section 3(a) RP(UP) Act punishes the unlawful possession of Railway properties. The 
moment it is proved that the property is Railway Property and the possessor could not 
justify such possession, he comes under the ambit of this section and the burden shifts 
to the accused to rebut the case. 

10. The accused person in his statement U/S 313 CrPC stated that he had not stolen or 
in the possession of any such kind of railway materials. Further he was not pulling the 
Rickshaw Van and he was falsely apprehended by RPF leaving the actual culprit. But he 
denied adducing any evidence in his favour.

     But in the circumstances of the case as made out from the discussion above a simple 
narration of facts made by the accused with any corroborating and cogent evidence the 
accused can not absolves the burden shifted upon him.

11.   The defense counsel on the other hand pointed out the contradictions among the 
PWs and non-authorisation of the expert in official capacity to examine the materials 
including the silence relating to the Richshaw van casts sufficient doubts to the case of 
prosecution.

     But in the circumstances of the case as also evolved from the version of PWs it  
seems that though the expert had not received any requisition or authority from the 
concerned deptt. for examination but he had informed the matter to his in-charge and 
further the opinion of expert is considered upon his knowledge and experience about 
the subject than mere authorization which can be only considered as a lacuna on the 
part E.O. including the silence relating to the Rickshaw van as well. Hence considering 
the  contradictions  and  the  lacunas  on  the  part  of  the  prosecution,  I  am  of  the 
considered opinion that such lacunas on the part of the prosecution are defects but do 
not proved to be fatal or the contradictions go to the root or brush aside the prosecution 
story. 

12.  In the backdrop of the aforesaid discussion the version of P.W.s are cogent and 
plausible  and  the  evidences  on  record  are  seemed  to  be  self  explanatory  of  the 
prosecution story. On the other hand the defense could not demolish its authenticity as 
such there arises no doubt at all in regards to commission of the offence by the accused 
person U/S 3(a) of R.P.(UP) Act.

13. From the above appraisal, appreciation of evidence on record and the application of  
law I find that the prosecution has been successful to prove the offence U/S 3(a) of R.P.
(UP) Act against the accused persons beyond all reasonable doubts.  

Order

 14. The accused person is convicted U/S 3(a) R.P.(UP) Act. Considering the nature and 
gravity of the offence I find no reason to release the accused on probation.

15.  Heard the accused person on the point of sentence. The accused person submitted 
that he is very poor and sole earning member of the family without any previous crime 
record. So he prayed for leniency.
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16.  Considering  the  plea  of  the  accused,  I  sentence  him  to  undergo  simple 
imprisonment (S.I.) for 25 days and with fine of Rs.1000/- in default S.I. for another 7 
days. Period already undergone in jail hazot shall be set off. 

17. Seized materials are returned to the concerned Railways deptt. as per law.  

18. Bail bond stands cancelled and bailor discharged of liabilities.

19. Furnish free copy of judgment to the accused person.

20.  Given under  my  hand  and  seal  of  this  court  on  this  4 th of  December  2015 at 
Guwahati.        

                                                                                  

                                                                              Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahat
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                                         Appendix of the CR case no. 07/13

Prosecution Evidence (5 Nos.)

  1. PW-1 Girish Das. 

  2. PW-2 Ramesh Talukdar.

  3. PW-3 Balen Malakar.

  4. PW-4 Jayanta Kr. Kalita. 

  5. PW-5 Pankaj Das.

Defence Evidence 

  None

Court Evidence

  None

Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.

  Exhibit 2 Complaint.

  Exhibit 3 Confessional Statement of the accused.

  Exhibit 4 Sketch Map.

  Exhibit 5 Expert Certificate.

  Exhibit 6 Residential Certificate of the accused.

  Exhibit 7 Prosecution Report.

Document Exhibited by defence

  None

Material Exhibit 

  Material Exhibit 1- Fish Plate.

  Material Exhibit 2- Chair Plate.

  Material Exhibit 3- Stop Board.

  Material Exhibit 4- ERC.

  Material Exhibit 5- Nut Bolt.
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