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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

              Case No. C.R. 1343 of 2013 u/s 138 of NI Act

                        Amricon Agrovet Private Ltd.

Represented by its authorized signatory

            Kaifi Anam, S/O- Dr. Khairul Anam

                                R/O- Mother Teresa Path, Hatigaon 

                                Guwahati-38, District- Kamrup (M)

                                                                          ………………….. Complainant

.

                            -Vs-

1.  Udayan Kukura Palan Samabay Samiti Ltd.

   Village & P.O.- Dobok, Opposite Dobok Police 

                                          Out Post, Dimu, District- Kamrup (M), Assam

                                          Pin- 781380

2. Lohit Ch. Kalita @ Luhit Ch. Kalita

    S/O- Late Dhaniram Kalita, 

                                           President of Udayan Kukura Palan Samiti Ltd

                       R/O- Barraanghati, P.O.- Dobok, Dimu

   P.S.- Rangia, Dist- Kamrup (M), Assam

                                           Pin- 781380

3. Ranjit Sarma

  S/O- Late Mahendra Sarma

  Secretary of Udayan Kukura Palan Samabay 
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Samiti Ltd. 

R/O- Boldimara, P.S.- Rangia, Dimu

District- Kamrup (M)

Pin- 781380

                                                                          ……………………. Accused 

                     Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

For the Complainant- Mr. K. Kakoti,….Learned Advocate.

For accused- Mr. H. Barua, Mr. S. Deka,….Learned Advocate 

Evidence recorded on- 17-08-17

Argument heard on- 27-11-17

Judgment delivered on – 11-12-17

JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments Act, 1881 alleging that the accused Lohit Ch. Kalita @ Luit 
Ch. Kalita and Ranjit Sarma, President and Secretary of Udayan Kukura 
Palan  Samabay  Samiti  Ltd.  had  issued  one  cheque  in  favour  of  the 
complainant  Amricon  Agrovate  Pvt.  Ltd.  represented  by  its  authorized 
representative Kaifi Anam which was dishonored due to insufficient funds 
in the account of the accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the  the complainant company is engaged in the business of Marketing 
and sales  of  poultry  feeds and the accused no.  1  was dealing in  the 
business of poultry feeds as a dealer of the complainant since long and 
during the course of business several business transactions were made in 
between  the  complainant  and  accused  no.  1.During  the  aforesaid 
transactions some dues remained unpaid by the accused towards them 
and the complainant made several request to the accused to clear the 
dues and when the dues reached to the amount of Rs. 2,53,567/- only 
the complainant decided to stop the supply of poultry feeds to them as 
they were facing problem in the business dealing with the accused due to 
their irregular payments and accordingly they informed the accused about 
the decision and the accused came to the office of the complainant on 
19-02-13 and requested them not to stop supply of the poultry feeds and 
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issued a cheque no. 498534 dated 19-02-13 of Rs. 2,53,567/- only of 
IDBI Bank Ltd., G.S. Road being the president and secretary of accused 
no. 1 to discharge their liability.

3. The complainant after receiving the cheque presented the cheque with its 
banker ICICI Bank Ltd., Bhangagarh Branch for collection of payment but 
the same was dishonoured and returned by ICICI Bank Ltd. on account of 
fund insufficient on 25-02-13.

4. The complainant  on 21-03-13 sent a legal notice through his counsel to 
the accused by registered post with acknowledgement due card on their 
known address demanding the payment within 15 days from the date of 
the receipt and the notice was received by the accused on 26-03-13 but 
till date they have not paid the cheque amount but the accused did not 
responded to the notice and as such the complainant lodged the case 
against the accused u/s 138 of The Negotiable Instruments Act, 1881.

5.  The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
Act,1881  was  explained  to  him to  which  they  pleaded  not  guilty  and 
claimed to be tried.

6. The complainant adduced his evidence as witness in support of his case 
and exhibited some documents whereas the accused did not adduce any 
evidence in his defence.

7. The accused in his statement u/s 313 of Cr.P.C. stated that they have no 
business  transaction  with  the  complainant  andone  blank  cheque  was 
given to the complainant but only agreement was made but no goods 
were delivered. The accused stated that the cheque was blank  and as 
they were president,  secretaries so they put their  signatures on some 
documents so it  might be possible that they have put their  signature. 
They  stated  that  one  person  named  Sarma  surname  went  to  the 
residence of Luit Ch. Kalita with one agreement and asked him to sign on 
that agreement and he also gave one blank cheque. But the complainant 
had not delivered any goods. The accused stated that they have not met 
any  person  from the  complainant  company  except  the  person  having 
surname Sarma and have no liability towards the complainant.

8. I have heard the learned counsels appearing for the complainant and the 
accused.  Upon  hearing  and  on  perusal  of  record  I  have  framed  the 
following points for determination in order to arrive at a definite finding 
as regards the dispute in this case-

1. Whether  the  accused  issued  the  cheque  for  the  discharge  of  any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for the reason insufficient fund 
in the account of the accused?

3. Whether  the  accused  received  the  demand  notice  issued  by  the 
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

9. I have carefully  gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and perused 
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the  arguments  advanced  and  the  submissions  made  by  the  learned 
advocate on behalf of the complainant and the learned advocate for the 
accused person. 

DISCUSSION, DECISIONS AND REASONS:-

10. Point for determination no. 1:- Whether the accused issued the cheque   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

11. The PW 1 Kaifi Anam exhibited the resolution as Ext. 1 to corroborate the 
fact that he was authorized by the complainant and was duly empowered 
and authorized to represent the complainant and to file evidence. The PW 
1 was cross examined by the accused as regard to Ext. 1. PW 1 admitted 
that the resolution was passed on 13-02-13. It was further admitted by 
PW 1 that in Ext. 1 it was not mentioned that when he got authority. PW 
1 admitted that on 13-02-13 he was in Guwahati and the resolution was 
passed in Kolkata. PW 1 further admitted that he did not know how many 
directors of the complainant were present on that meeting and it was not 
mentioned in Ext. 1 whether the Managing Director of the complainant 
was  present  in  that  meeting  or  not.  It  was  further  admitted  that 
Managing Director of the complainant had not put his signature in the 
resolution. Now Hon’ble Supreme Court in A. C, Narayanan Vs State of 
Maharastra and others [2013 (11) SCALE 360] in para 26 cited as “ while 
holding that there is no serious conflict between the decisions in MMTC 
(supra) and Janki Vashdeo Bhojwani (supra), we clarify the position and 
answer  the  questions  in  the  following  manner:  (i)  Filing  of  complaint 
petition u/s 138 NI Act through power of attorney is perfectly legal and 
competent, (ii) The power of attorney holder can depose and verify on 
oath before the Court in order to prove the contents of the complaint. 
However,  the  power  of  attorney  holder  must  have  witnessed  the 
transaction as an agent of the payee/holder in due course or possess due 
knowledge  regarding  the  said  transactions,  (iii)  it  is  required  by  the 
complainant to make specific assertion as to the knowledge of the power 
of attorney holder in the said transaction explicitly in the complaint and 
the  power  of  attorney  holder  who  has  no  knowledge  regarding  the 
transaction cannot be examined as a witness in the case….”. On perusal 
of  Ext.  1  and  complaint  petition  it  is  seen  that  there  is  no  specific 
assertion  as  to  the  knowledge  of  PW 1  in  their  transaction  with  the 
accused  persons.  The  PW 1  himself  admitted  that  the  resolution  was 
passed at Kolkata and on that day he was at Guwahati, but on perusal of 
Ext.  1  it  is  seen that  the  signatory  authority  of  the  complainant  had 
attested that the signature of the PW 1 was attested by him on 13-02-13 
at 5 pm which is contradictory to the admission of PW 1. Since PW 1 was 
not present at the meeting then how his signature was attested by the 
signatory. For attesting a signature the signatory must put his signature 
before the attesting authority but in this case we have not found so. The 
authorized  signatory  of  complainant  was  not  examined  by  the 
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complainant to clarify the same. So the authenticity of Ext. 1 is found to 
be doubtful. Now Hon’ble Supreme Court in Hiten P. Dalal Vs Batindra 
Nath Banerjee [(2001) 6 SCC 16] cited that “In the case of a discretionary 
presumption the presumption if drawn may be rebutted by an explanation 
which  "might  reasonably  be  true  and  which  is  consistent  with  the 
innocence" of the accused. On the other hand in the case of a mandatory 
presumption "the burden resting on the accused person in such a case 
would not be as light as it is where a presumption is raised under S.114 
of  the  Evidence  Act  and  cannot  be  held  to  be  discharged  merely  by 
reason  of  the  fact  that  the  explanation  offered  by  the  accused  is 
reasonable and probable. It must further be shown that the explanation is 
a true one. The words 'unless the contrary is proved' which occur in this 
provision make it clear that the presumption has to be rebutted by 'proof' 
and not by a bare explanation which is merely plausible. A fact is said to 
be proved when its existence is directly established or when upon the 
material before it the Court finds its existence to be so probable that a 
reasonable  man  would  act  on  the  supposition  that  it  exists.  Unless, 
therefore, the explanation is supported by proof, the presumption created 
by the provision cannot be said to be rebutted......" In that judgment it 
was further cited that as per section 18 of The NI Act until the contrary 
proved it shall be presumed that every negotiable instrument was made 
or  drawn  for  consideration  and  that  every  such  instrument  when 
accepted,  indorsed,  negotiated  or  transferred  was  accepted,  indorsed, 
negotiated or  transferred for  consideration.  But Hon’ble  Apex Court  in 
Mandvi Co- operative Bank Limited Vs Nimesh B. Thakore wherein para 
47 and 48 it cited as “The case of the complainant in a complaint under 
section 138 of NI Act would be based largely on documentary evidence. 
The accused on the other hand in a large number of cases may not lead 
any  evidence  at  all  and  let  the  prosecution  stand  or  fall  on  its  own 
evidence. In case the defence does lead any evidence, the nature of its 
evidence  may  not  be  necessarily  documentary;  in  all  likely  hood  the 
defence would lead other kinds of evidences to rebut the presumption 
that the issuance of the cheque was not in the discharge of any debt or 
liability.  This  is  the  basic  difference  between  the  nature  of  the 
complainant’s  evidence and the evidence of  the accused in  a  case of 
dishonored cheque”. Hon’ble Supreme Court in Krishna Janardhan Bhatt 
Vs Dattattraya G. Hegde [(2008)4 SCC 54] cited that section 139 merely 
raises  a  presumption in  favour  of  the holder  of  cheque that  the  said 
cheque had been issued for discharge of any debt or other liability and 
existence of legally recoverable debt is not a matter of presumption u/s 
139. In Krishna Janardan Bhatt Vs Duttattraya G. Hegde Hon’ble Supreme 
Court further held that Courts must be on guard to see that merely on the 
application of presumption as contemplated under section 139 may not 
lead to injustice or mistaken conviction. The doctrine of reverse burden 
introduced by S. 139 of the NI Act should be balanced.   Hon’ble Gauhati 
High Court in Indranil Talukdar Vs State of Assam and Another [(2013) 3 
GLR 115] mentioned that in a complaint under section 138 of NI Act the 
initial presumption that the negotiable instrument must have been issued 
to discharge a legally enforceable debt or liability in favour of holder of 
the instrument, in view of section 118 (a) and section 139 of the Act, 
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unless the contrary is proved by the accused. In this case at hand the 
accused did not dispute their signatures Ext. 2(1) in the cheque which 
was exhibited as Ext. 2 but as per their statement u/s 313 of Cr.P.C.  the 
accused gave blank cheque to the complainant and also one agreement 
was made among them but no goods were delivered. The PW 1 in his 
cross examination had not denied the existence of any agreement but he 
denied his knowledge in that regard. The PW 1 in his cross examination 
further  deposed  that  they  had  not  made  any  agreement  in  their 
transaction but one form was filled up he had not exhibited the form. It is 
further deposed by the PW 1 that he had not exhibited any statement to 
show their transaction with the accused. It was further admitted by the 
PW 1 that he did not know on which dates their  transaction with the 
accused took place. As per the guidelines of Hon’ble Supreme Court a 
power of attorney holder must have the knowledge to the transaction but 
it is seen that the PW 1 is not completely aware of many facts regarding 
the alleged transaction with the accused. Moreover there is no documents 
to show that any goods were supplied to the complainant for which the 
alleged cheque was issued. Hon’ble Supreme Court in K. Prakashan Vs 
P.K. Surendran [(2008) 1 SCC 258] in para 13 cited that “The Act raises 
two presumptions:  firstly,  in regard to the passing of  consideration as 
contained in section 118(a) therein and, secondly, a presumption that the 
holder of cheque receiving the same of the nature referred to in section 
139  discharged  in  whole  or  in  part  any  debt  or  other  liability. 
Presumptions  both  under  sections  118(a)  and  139  are  rebuttable  in 
nature.  Having  regard  to  the  definition  of  terms  “proved”  and 
“disproved”as  contained  in  section  3  of  the  Evidence  Act  as  also  the 
nature of the said burden upon the prosecution vis a vis an accused it is 
not  necessary  that  the  accused  must  step  into  the  witness  box  to 
discharge the burden of proof in terms of the aforementioned provisions”. 
In para 14 the Hon’ble Apex Court further cited that “It is furthermore not 
in  doubt or  dispute that  whereas the standard of  proof so far  as the 
prosecution is concerned is proof of guilt beyond all reasonable doubt; 
the one on the accused is only mere preponderance of probability.” As 
observed in R. Sankaralingam Vs Union of India [ 1996 Cr. L. J. 3387 
(Mad.)]  section  138  does  not  run  counter  to  the  basic  principles  of 
criminal law that an accused must be presumed to be innocent. Section 
138 and section 139 will come into play only on the existence of certain 
basic facts and circumstances. In such a case, it cannot be contended 
that  the  general  fundamental  rule  that  a  person  is  presumed  to  be 
innocent unless and until he is proved to be guilty, cannot apply. Sections 
138  and  139  are  only  in  consonance  with  the  definition  contained  in 
section 4 of the Evidence Act. So considering the above discussions it is 
appeared to me that the complainant has not been able to discharge his 
burden to  adduce reliable  evidence to show that  there exist  a  legally 
enforceable  debt  towards  them from the  part  of  the  accused  against 
which the cheque was issued, hence it is held that the accused had not 
issued the cheque for the discharge of any legally enforceable debt or 
liability towards the complainant.

6



7

12. DECISSION  :-   The accused had not issued the cheque for the discharge 
of any legally enforceable debt or liability towards the complainant.

13. Point for determination no. 2:-Whether the cheque was dishonored for   
insufficient funds in the account of the accused?

14. The PW 1 exhibited the return memo as Ext. 3 wherein the reason for 
return was stated as fund insufficient. The accused in their statement u/s 
313 of Cr.P.C. denied any knowledge from his part regarding the dishonor. 
There  is  nothing  from the  part  of  the accused in  his  defence  in  this 
regard, so it is held that the cheque was dishonored due to insufficient 
fund in the account of the accused.

15. DECISION:-   It is held that the cheque was dishonored due to insufficient 
fund.

16. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheque?

17. The  PW 1 exhibited the postal  receipts as  Ext.  4,  5,  6  and the legal 
notices as Ext. 7, 8, 9. The delivery reports are exhibited as Ext. 10, 11, 
12. The accused in his statement u/s 313 of Cr.P.C. stated that they had 
not  received  the  demand  notice.  The  accused  had  not  denied  their 
address mentioned in either the complaint petition or the demand notice. 
So considering the exhibited documents it is presumed that the accused 
have duly received the legal notice.

18. DECISION  :-   The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

19. Point for determination No.4:- Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

20. The offence under section 138 is complete on the satisfaction of certain 
conditions which are that the cheque has to be issued on the account 
maintained by the accused and that the cheque has to beissued for the 
discharge of a debt or liability. It is further provided that the said cheque 
has to  be deposited within  three months of  its  issuance or  within  its 
validity  and  that  the notice  regarding  the dishonor  of  the cheque  for 
insufficient  funds  ought  to  be  given within  30  days  of  the  receipt  of 
information regarding the dishonor.

21. In the instant case at hand it is not held that the cheque was issued for 
the  discharge  of  any  legally  enforceable  debt  or  liability  towards  the 
complainant by the accused though it was held that the said cheque was 
dishonored due to the reason insufficient fund and the accused received 
the demand notice. To hold a person guilty for an offence u/s 138 of NI 
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Act, 1881 all the criteria discussed above has to be satisfied, but in this 
case all the criteria were not satisfied.

22. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not satisfied in the instant case, hence it is held that the accused Lohit 
Ch.  Kalita  @ Luit  Ch.  Kalita  and  Ranjit  Sarma,  President  &  Secretary 
Udayan  Kukura  Palan  Samabay  Samiti  Ltd.  have  not  committed  the 
offence under section 138 of the Negotiable Instruments Act, 1881.

23. DECISION  :  The accused have not committed the offence under section 
138 of the Negotiable Instruments Act, 1881.

24. In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it is held that the accused Lohit Ch. 
Kalita @ Luit Ch. Kalita and Ranjit Sarma, President & Secretary Udayan 
Kukura  Palan  Samabay Samiti  Ltd.  have not  committed offence under 
section 138 of  the Negotiable Instruments Act,  1881 and as such the 
accused are acquitted.

25. The bail bonds for Lohit Ch. Kalita @ Luit Ch. Kalita and Ranjit Sarma, 
President & Secretary Udayan Kukura Palan Samabay Samiti Ltd. shall be 
in force for six months.

26. The case is disposed of on contest under the following order

ORDER

In view of the discussions made above and the decisions reached in 
the foregoing points for determinations it is held that the Lohit Ch. Kalita @ 
Luit Ch. Kalita and Ranjit Sarma, President & Secretary Udayan Kukura Palan 
Samabay Samiti Ltd. have not committed offence under section 138 of the 
Negotiable Instruments Act,1881 and as such the accused are acquitted. The 
bail bonds for Lohit Ch. Kalita @ Luit Ch. Kalita and Ranjit Sarma, President & 
Secretary Udayan Kukura Palan Samabay Samiti Ltd. shall be in force for six 
months. Accordingly the case is disposed of.

Given  under  my  hand  and  seal  of  this  Court  on  this  11th day  of 
December 2017 at Guwahati.

Dictated and typed by me,

   Nayanjyoti Choudhury                                        Nayanjyoti Choudhury

Juducial Magistrate 1st Class                                Judicial Magistrate 1st Class

Kamrup(M)                                                      Kamrup (M)
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APPENDIX

(A) Complainant Exhibits  :

                Ext.1- Resolution

Ext.2- Cheque

Ext. 3- Cheque return memo

Ext. 4, 5, 6- Postal receipts

Ext.7, 8, 9- Demand Notice

Ext. 10, 11, 12- Delivery Report

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

                Nil 

(D) Complainant Witness  :

           PW 1- Kaifi Anam

(E) Defence Witness  :

Nil

(F) Court Witness  :

Nil 
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