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GUWAHATI

Present : Shri C. Das, AJS.

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Apppeal against the judgment and order dated 16/6/17 passed in CR Case 

No.2541/15 by learned Judicial Magistrate, 1st Class, Kamrup (M) Guwahati)

JUDGMENT IN CRIMINAL APPEAL NO.164/17

Abdul Aziz

      .... Appellant

versus-

Muslim Ansari

         .... Respondent

Appearance :

For the appellant : Mr. I. Ahmed, M. Rana, J.A. Saddika, Advocates

For the respondent : Mr. A.H. Ahmed, A. Halim, R.Islam, Advocates

Date of hearing : 20/11/17, 29/11/17

Date of judgment : 13/12/17

JUDGMENT

1. This criminal appeal is preferred u/s 375 r/w sec.374 CrPC by 

the  appellant  against  the  judgment  and  order  dated  16/6/17  passed  by 

learned  Judicial  Magistrate,  1st   Class,  Kamrup  (M)  Guwahati  in  CR Case 

No.2541/15  whereby,  the  appellant  was  convicted  u/s  138  of  Negotiable 

Instruments Act and sentenced to him to undergo simple imprisonment for 6 

months and further to pay compensation of Rs.3,40,000/- to the complainant 

i/d simple imprisonment for another 4 months. 

2. The appellant stated that the respondent filed a complaint 
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case vide CR No.2541/15 before the learned trial court u/s 138 of Negotiable 

Instruements Act ( in short; the NI Act) against the appellant. It was alleged 

that  the  appellant  borrowed  a  sum  of  Rs.3,00,000/-  only  from  the 

complainant/ respondent in two instalments i.e. one for Rs.1,00,000/- only 

and another for Rs.2,00,000/- only and agreed to return the same withiin a 

stipulated  period  of  time.  After  expiry  of  stipulated  time,  when  the 

respondent  approached  the  appellant,  he  issued  two  cheques  being 

no.330046  dated  10/5/15  for  Rs.1,00,000/-  and  another  being  no.330047 

dated  20/8/15  for  Rs.2,00,000/-  with  assurance  that  the  same  will  get 

honoured. But the said two cheques were dishonoured when presented due 

to insufficient funds. Therefore, the respondent after giving notice to the 

appellant, has lodged a complaint u/s 138 of NI Act. After taking cognizance 

of  offence  u/s  138  of  NI  Act,  learned  trial  court  issued  process  to  the 

appellant as accused. The appellant accordingly, appeared and faced the trial 

of the case. At the conclusion of the trial, learned trial court heard both the 

sides and passed the impugned judgment and order, conicted the appellant as 

stated above. 

3. The appellant being highly aggrieved by and dissatisfied with 

the impugned judgment and order so passed by learned trial court, preferred 

the appeal on the grounds as stated in the memo of appeal.  The ground of 

appeal particularly, is that learned trial court erred in law as well as, in facts 

in holding the appellant guilty and convicting him and for that learned trial 

court failed to appreciate the evidence in its proper perspective and had not 

meticulously considered the material on record while passing the impugned 

judgment and for that learned trial court had not applied judicial mind while 

appreciating the materials viable on record and had come to an erroneous 

finding and for that one of the ingredients u/s 138 of NI Act is the existence 

of legally enforceable debt and the prosecution failed to establish such a 

debt  by adducing cogent  and reliable evidence and for  that  learned trial 

court  failed to  frame an  important  point  for  decision  as  to  whether  the 

prosecution has  successfully establish an existing  legally  enforceable debt 

and without deciding that point on merit, has held the appellant guilty by its 

impugned order and for that the prosecution even could not mention the 

date on which the amount was borrowed by the appellant nor could show any 

acknowledgement  received  to  substantiate  the  claim  that  has  lend  any 

amount to the appellant which created a serious doubt as to the truthfulness 

of the claim of the complainant and so the benefit of doubt should have been 
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given to the appellant  and for  that  in any view of  matter  the impugned 

judgment and order dated 16/6/17 is liable to be set aside and quashed. 

4. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondent  and perused the impugned judgment and order  alongwith the 

case record. 

POINT FOR DETERMINATION :

5. The point to be determined in the appeal is that whether the 

learned trial  court committed gross  error  of  law and facts  in passing the 

impugned judgment and order ;

DECISION AND REASON THEREFORE :

6. Assailling the impungned judgment and order of learned trial 

court,  learned  counsel  for  the  appellant  placed  reliance  on  the  decision 

which is reported in  2016(1) GLT 289 Techi Doya vs. State of Arunachal 

Pradesh & anr., wherein, it was held that 'it is settled law that existence of 

debt or other liabilities has to be proved in the first instance by the 

complainant and thereafter, the burden of proving to the contrary  

shifts on the accused.'

7. Further reliance was given on the decision reported in  2016 

(3) GLT 474 Anjelus Topno vs. Shree Kanta Sharma wherein, it was hled 

that law is well settled that in an appeal against acquittal, the appellate  

court has the power to reappreciate the evidence on record to come 

to its own conclusion. While doing so, it has an obligation to consider 

each and every matter on record having a bearing on the question of 

fact and the reasons assigned by the court below in support of the  

order of acquittal. If two views are reasonably possible on the basis of 

the evidence on record, the view which is favourable to the accused, 

must  be  preferred.  If  the  view  taken  by  the  trial  court  while  

acquitting the accused is a possible and reasonable view, the High  

Court ought not to interfere with such an order of acquittal  only  

because of the fact that it is possible to take a contrary view. It is  

only in cases where the findings recorded by the court are manifestly 

erroreous, contrary to the evidence on record or perverse, it is open 
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to the appellate court to interefere with the order of acquittal. 

8. However,  contrary  to  above,  learned  counsel  for  the 

respondent  supported  the  impugned  judgment  and  order  of  learned  trial 

court and submitted to uphold the same. 

9. From  the  evidence  on  record,  it  appears  that  there  is  no 

dispute  between  the  parties,  the  appellant  issued  two  cheques  to  the 

respondent.  But  the  appellant  alleged  that  he  was  forced  to  issue  such 

cheques by the respondent. But the appellant admitted in his evidence that 

he never informed the bank regarding forceful collection of such cheques by 

the  respondent.  In  a  case  where  it  was  pleaded  that  the  cheques  were 

obtained by force,  the  appellant  could  have informed his  banker  to stop 

payment of such cheques or other measures to obstruct release of payment 

of money against such cheques. But nothing has been placed in the evidence 

to accept the same. Therefore, such plea of the appellant cannot be reliable 

to believe. Further the appellant admitted in his evidence that he filled the 

cheques except the name of the payee. If it was so, the appellant allowed 

the respondent to fill up the other part of the cheques and dates if any. Such 

evidence of the appellant is corroborated by the respondent in his evidence 

in cross-examination. Thus it is clear that the amount in the cheques vide 

Ext.1  and  2  was  filled  up  by  the  appellant  and  therefore,  he  had  full 

knowledge of the amount of liability in the cheques in question. In that case, 

the appellant ought to have arranged the money to honour the cheques to 

prevent attraction of any offence. 

10. The appellant  in his  evidence admitted that  he earlier  had 

taken money  from the complainant  and for  that  another  case  is  pending 

against him as filed by the complainant. Thus such evidence indicates that 

there  was  monetary  transactions  existed prior  of  the  mian transaction  in 

question between the parties. On the other hand, the respondent admitted in 

his evidence that he has not submitted any document like agreement, money 

receipt, etc., to show payment of the money to the appellant/ accused. He 

claimed that the appellant took Rs.1,00,000/- on 10/5/14 and Rs.2,00,000/- 

on 20/8/14 from him. However, the respondent admitted that he has not 

mentioned the dates of giving money specifically. 

11. On perusal of the evidence and pleadings of the respondent, it 
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does not appear the dates on which the appellant borrowed the amounts 

from the respondent  in two instalments.  Moreover,  the stipulated date of 

expiry to refund the borrowed amount is also not specfied by the respondent. 

In absence of evidence, it can be presumed that the money was borrowed 

prior to 10/5/14. It is the evidence of the respondent that after expirt of 

stipulated period of time, on his approach and demand, the appellant issued 

two cheques vide Ext.1 and 2. On the otherhand the appellant claimed that 

he never borrowed any money from the respondent which is contrary to his 

earlier evidence. Again he stated that he did not take any money from the 

complainant. The amount so claimed by the complainant belonged to another 

case. In his statement recorded u/s 313 CrPC, the appellant stated that he 

had not taken any money from the complainant and the complainant was 

entitled to get an amount of Rs.25,000/--30,000/- from him. Thus from the 

version  of  the  appellant,  it  makes  confusion  regarding  his  stand.  On one 

hand, he said that he did not take any money from the complainant and on 

the other hand, said that the complainant was entitled to get Rs.25,000/- to 

30,000/- only. There is no basis of the version of the appellant as regards to 

his above stand. 

12. On perusal of the evidence of the respondent/ complainant, it 

appears  that  the  accused/  appellant  issued  two  cheques  after  failure  to 

repay his money on lapse of stipulated period and accordingly, he deposited 

the cheques into the bank. Hence the respondent sent legal notice to the 

appellant.  The  appellant  did  not  dispute  the  receipt  of  said  notice. 

Thereafter,  the  respondent  filed  the  case  against  the  appellant.  In  the 

evidence, the respondent consistantly stated the above contention. In the 

cross-examination of  PW1,  a suggestion  of  forceful  taking of  the cheques 

were given but to that effect, the appellant failed to substantiate the said 

allegation against the respondent by adducing proper evidence. Therefore, 

such plea of the appellant has no evidentiary value at all. 

13. The evidence of the respondent shows that he has narrated 

the  story  of  borrowing  a  loan  by  the  appellant  in  two  instalments  and 

subsequently issued two cheques to discharge the said debt. The facts  so 

disclosed in the evidence of the respondent regarding borrowing of a loan/ 

money by the appellant is supported by two cheques, which were admittedly 

issued  by  the  appellant.  Unless  there  was  no  money  payable  by  the 

appellant, he would not have issued sich cheques to the respondent. The fact 
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of forceful possession of two cheques in question, by the respondent, is not 

proved by the appellant. Therefore, the evidence of the respondent is more 

reliable than the testimony of the appellant. In the light of above finding, it 

cannot  be ruled out  that  the  appellant  has  no  existing  debt  or  liabilities 

against the respondent.  After considerin the entire evidence on record, it 

appears that there was no illegality committed by learned trial court in its 

findings. 

14. However,  as  regards  to  sentence  part  of  the  impugned 

judgment  and  order,  it  appears  that  learned  trial  court  imposed  prison 

sentence to the appellant to the extent of 6 months with the compensation 

of  Rs.3,40,000/-only.  But  the  imprisonment  is  too  high  as  far  as  the 

leagislative intention of NI Act is concerned. If the appellant is given some 

scope to repay the cheques amount, he would not be in a position to do the 

same at the earliest. Hence the sentence is modified to 3 months without 

interefering other parts of the impugned judgment of learned trial court. 

15. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment and order is affirmed with the above modification. Send back the 

record to the learned trial court immediately. 

16. Given under the hand and seal of this court on this 13th day of 

December, 2017.

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1,          Addl. Sessions Judge No.1

  Kamrup (M) Guwahati Kamrup (M) Guwahati
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A. Pathak


