
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C.Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Appeal against the judgment and order dated 01/04/17 passed by learned 

Judicial  Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  in  Misc.(DV)  Case 

No.71m/14 )

JUDGMENT IN CRIMINAL APPEAL NO.80/2017

Syed Basit Doley @ Budheswar

.... Appellant

versus-

 1. Mrs. Binti Doley

2. State of Assam

           .... Respondents

Appearance :

For the appellant : Mr. G.M. Hazarika, M.Chetia, A.Rashid, K.Islam, Advocates

For the respondents : Mr. Dr. P.C. Mazumdar, P. Mazumdar, Advocates, 

          Mr. B.Bhattacharjya, Addl. PP

Date of hearing : 22/11/17, 6/12/17

Date of judgment : 16/12/17

JUDGMENT

1. This  appeal  is  filed  u/s  29  of  Protection  of  Women  from 

Domestic Violence Act, 2005 by the appellant against the judgment and order 

dated  1/4/17  passed  in  Misc  (DV)  Case  No.71m/14  by  learned  Judicial 

Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  whereby,  the  appellant  was 

directed to not to commit any further acts of domestic violence upon the 

respondent no.1, the appellant shall not dispossess the respondent no.1 from 
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the shared household situated at Dag No.667, KP Patta No.175 in the village- 

Jogipara  under  mouza-  Dakkhin  Rani  in the  district  of  Kamrup,  while the 

appellant shall not alienate the above property. 

2. The appellant stated inter-alia that the respondent no.1 filed 

a complaint before learned Chief Judicial Magistrate, Kamrup (M) Guwahati 

u/s 12 of Protection of Women against Domestic Violence Act (in short; the 

DV Act) against the appellant, alleging that she was married by the appellant 

in february, 1990 as per Hindu rites and rituals and out of their wedlock, they 

were  begotten  with  two  sons.  The  appellant  is  working  in  Income  Tax 

department as Deputy Commissioner. In 2007, the appellant was transferred 

to New Delhi and as such, she also, shifted there with her children. But the 

appellant under pretext or others, stayed in Guwahati till 2010 and on that 

prestext,  he  maintained  an  illicit  relationship  with  a  woman  of  doubtful 

character. Thereafter, the appellant became indifferent and refused to take 

proper care and attention towards her and children. Presently, the appellant 

filed  a  false  complaint  against  her  before  the  police.  Hence  she  filed 

information to the Commissioner of Income Tax to provide maintenance to 

her out of the salary of the appellant but she was unable to get any relief 

from  the  authority.  In  the  meantime,  she  shifted  to  Dhemaji  with  her 

children  and  thereafter,  she  came  to  Guwahati.  During  this  period,  the 

appellant never inquired about her condition. Thereafter, she shifted to a 

house  at  Azara  and  constructed  an  Assam  Type  House  after  spending 

Rs.10,00,000/- provided by her family. She although instituted a proceeding 

u/s 125 CrPC, she got an an interim maintenance of Rs.6,000/- which was 

later on, enhanced to Rs.10,000/- but at present,  the appellant becomes 

regular defaulter of paying maintenance to her. The appellant was converted 

to Islam and also, pressurised her and her children to convert to Islam. During 

the pendency of maintenance case, the appellant tried to dispose the land by 

having transferred to his brother-in-law Debajyoti Doley where it was under 

her occupation, thereafter, she filed the case for protection under the DV 

Act. 

3. Accordingly,  learned  trial  court  issued  process  against  the 

appellant which  was put for tendering evidence by the parties. During the 

trial,  the  aggrieved  person  examined  as  many  as,  3  witnesses  while  the 

appellant examined two witnesses. After hearing the parties, learned trial 

court passed the impugned judgment and order as stated above. 
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4. Being  seriously  aggrieved  by  and  dissatisfied  with  the 

impugned judgment and order,  the appellant preferred the appeal on the 

grounds as stated in the memo of appeal. The grounds are particularly, are 

that the appellant in no point of time shared the scheduled premises i.e. the 

alleged shared households lived together alongwith the respondent wife in 

any  domestic  relationship   and  therefore,  the  provisions  of  DV  Act  more 

specifically section 17 and 19 of DV Act and consequential relief u/s 12 of DV 

Act is not at all  attracted and the appellant reiterates the appellant that 

never have or had live together in the scheduled premises i.e. a plot of land 

measuring  2kathas,  18lechas  covered  by  Dag  no.667,  KP.  Patta  No.175 

situated at village- Jogipara under Dakhin Rani mouza in Kamrup (M) district 

alongwith with the respondent no.1 wife and therefore she is not entitled to 

any relief under DV Act and there is no proof to it but learned trial court 

granted relief to the respondent wife and for that Jogipara, Azara land sale 

agreement was made in 2009 and the respondent and her two sons were of 

this fact and the respondent wife took money from the purchaser Debajyoti 

Doley till  2014 and still  she wants  to extract  more money from the said 

purchaser amounting to Rs.5,00,000/- but he refused to pay more and as 

such, the respondent no.1 captured the land illegally by breaking the gate of 

the purchaser and hence, the wife of the said purchaser filed a complaint 

before the Circle Officer,  Azara and when the respondent no.1 frustrated for 

not getting money from the said purchaser, she filed false case against the 

appellant but learned trial court passed the judgment mechanically believe 

her version and for that learned trial court comments in paragraph no.37 as 

contradicting is again bias as illegal capturing the land does not proof her 

staying  and  failed  to  understand  that  on  transaction  was  done  between 

brothers  based  on  good  faith  and  blood  ties,  so  land  actually  belong  to 

Debajyoti  Doley  and the transfer  and regsitration of  the land were mere 

official formalities which could be done at any time and the respondent no.1 

out of greed for money, plundering of others property and the court order has 

illegally  legalised her  plundering act  and for  that  from the allegations  if 

taken in its entirety does not disclose any ingredients of domestic violence as 

has been held by learned trial court and for that from bare perusal of the 

record it transpires that the respondent wife is trying to abuse the process of 

law in  order  to  extort  money  and  others  properties,  making  the  judicial 

machinary as a tool for sale and for that there is vegue allegations of certian 

immoral activities and illicit relations maintained by the appellant but there 

were no specific proof of evidence to that effect but learned trial court 
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based its judgment by deciding point no.1 to have maintained illicit relation 

which  is  not  proper  appreciation  of  evidence  and  moreover,  there  is  no 

evidence of forcibly getting the respondent and her sons converting to Islam 

and for that from the evidence, it transpires that it is admitted fact that 

both  the  parties  are  living  separately  without  exercise  of  their  conjugal 

relation  and  the  domestic  relationship  ceased  to  exist  from  2012  more 

particularly,  the  appellant  and  the  respondent  no.1  are  no  more  in  a 

domestic relationship or living in a shared household but learned trial court 

decided  the  point  no.2  in  affirmative  and  restraining  the appellant  from 

trasfer, sale or any kind of alienation of the scheduled land and for that the 

respondent  wife  in  her  cross-examination,  admitted  her  involvement  in 

quarrelling with the appellant and she sold out the house in Delhi amounting 

to Rs.2.6 crores belonging to the appellant as well as, luxury car, LIC policies 

etc were taken out by the respondent wife and for that PW2 deposed that 

the appellant purchased the Delhi property in the name of respondent wife 

and his mother had extra-marital affairs but learned trial court held it as out 

of  inadvertant  slip  of  tongue  and  for  that  from  the  deposition  of  the 

appellant as DW1 that the respondent no.1 became greedy and pressurised 

him to take illegal properties and he had not stayed at Jogipara house with 

the respondent wife but learned trial court did not at all gave any weightage 

to the said evidence and for that in fact the respondent wife actually trated 

the appellant with cruelty and subjected him to unnecessary misbehaviour, 

threatening,  physical assault and cheated him of around Rs.3 crors which is 

reflected in his evidence and for that the impugned judgment and order of 

learned trial court is liable to be set aside and quashed. 

5. I have heard learned counsel for the appellant as well as, the 

respondent and perused the impugned judgment and order  with the case 

record.

POINT FOR DETERMINATION :

6. Whether  the  impugned  judgment  and  order  so  passed  by 

learned trial court is illegal in the eye of law ;

DECISION AND REASON THEREFORE :

7. From the record, it appears that there is no dispute that the 
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appellant married the respondent no.1 and out of their wedlock, they were 

blessed with two sons. It is also, not denial of the fact that the appellant and 

his wife living separately for considerable period of time. There is allegation 

against the respondent wife by the appellant that his wife sold his properties 

in  Delhi  and  she  had  extra-marital  affirs  and  she  used  to  quarrel  and 

misbehave with him.  But  that does  not  disqualify  the respondent  wife to 

claim any relief from her husband who deserted her with two sons. On the 

otherhand, the respondent wife of the appellant alleged that her husband did 

not maintain her and her children and as such, she obtained maintenance 

order. Her other allegation is that the appellant has illicit relationship with 

other woman and he intended to alienate the land at Jogipara where she is 

residing alone with her sons by constructing a Assam type house.

8. The  contention  of  the  appellant  is  that  he  never  lived 

together with the respondent wife at Jogipara house and as such, there is no 

question sharing household between them in that Assam type house at any 

point of time. But the DV Act does not contemplate such meaning of shared 

household.  The shared household  means  between the parties  in  domestic 

relationship at  any point  of time irrespective of prescribed time and any 

particular house. At any point of time means that at any moment of life time 

between the parties only. It does not say of any house or a place. The law 

stresses on the 'at any point of time' to find out shared household between 

the  disputing  parties.  The  appellant  cannot  deny  that  he  never  shared 

household  with  his  respondent  wife  at  any  point  of  time when two  sons 

admittedly, born out of their wedlock. Thus there is shared household existed 

between the parties at some point of time during their life time within the 

meaning of section 2 of DV Act, at different places off course, not at Jogipara 

house. The contention of the appellant in the above respect has no legal 

force to accept. 

9. Further  the  meaning  of  domestic  violence  has  wider 

connotation under DV Act. It does not confine to physical torture only. If the 

husband  desserts  his  wife,  it  amounts  to  domestic  violence  within  the 

meaning of DV Act. Here in the present case, it appears that the appellant 

does not live with the wife and children and does not provide maintenance to 

them for which the wife obtained a maintenance order. The house where the 

respondent no.1 now, resides with her sons at Jogipara, is constructed by her. 

The appellant without providing alternative accommodation for his wife, 
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intended to transfer the land where his  wife resides alone. In that case, 

restraining the husband from alienating his property to other is not illegal. It 

is correct to say that the land at Jogipara belongs to the appellant. But he 

has solemn duty to maintain his wife during his life time. Unless, he failed to 

do so, the respondent wife can seek relief under the DV Act. The appellant 

alleged that the respondent no.1 is a greedy person and extracted money 

from the prospective buyer of the land at Jogipara. Still she has the right to 

claim relief from her husband for protection as per law. The allegations so 

imputed by the appellant, itself shows that he had no good relation with his 

wife since long and has subjected his wife to domestic violence within the 

meaning  of  section  3  of  DV  Act.  The  provisions  of  DV  Act  contemplates 

satisfaction of Magistrate to provide reliefs to the aggrieved person. In the 

present  case,  it  appear  that  the learned Magistrate after  considering  the 

evidence  and  accordingly,  recording  his  satisfaction,  lawfully  granted  the 

releifs to the respondent no.1 which necessary under the given circumstances 

of the case. Therefore, no interference of the impugned judgment and order 

of learned trial court is necessary. 

10. In  the  result,  the  appeal  is  failed  and  accordingly,  it  is 

dismissed. The impugned judgment and order is hereby, affirmed. Send back 

the record immediately to the learned trial court. 

11. Given under the hand and seal of this court on this 16th day of 

December, 2017. 

Dictated and corrected by me :

Shri C.Das,

Addl. Sessions Judge No.1,            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


