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J    U    D    G    M    E    N    T

1. The instant Misc. (Arbitration) case has arisen from an application under 

section 34 of the Arbitration and Conciliation Act, 1996 (here in after referred to as  

“the Act of 1996”), praying for setting aside the Arbitral Award, dated 30/09/2010 

and order dated 24/11/2010, passed by the sole arbitrator Hon’ble Mr. Justice P. G. 

Agarwal (Former Judge, Gauhati High Court), in the Arbitration Case No. Nil  of 

2009 (Balaji Construction Co.– Claimant  Vs. NHPC Ltd. Subansiri - Respondent).

2. A  brief  factual  background  giving  rise  to  the  present  application  is  as 

follows: –

The  present  Applicant  NHPC  Limited  (for  short,  referred  to  as  “the 

applicant”  in  all  subsequent  paragraphs),  floated  a  Tender  on  13/04/2005  for 
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“Shotcreting, Rock- bolting and Wire- meshing over the exposed surface of hill on 

access road (Dam top) near RD 4383 m at right bank of river Subansiri” for the 

Gerukamukh Hydel Project. The present Respondent Balaji Constuction Co. (here 

in after referred to as “Claimant”) was awarded  the aforesaid contract for total 

value of Rs. 66,65,530/-and the period of completion of the work was 90 days. The 

work  consisted  of  supply  of  Rock  Anchor,  supply  of  chain-link  mesh  by  the 

contractor and supply of required bags of cement by NHPC Limited. 

3. The work was commenced at the site on 16/06/05 and the first RA bill was 

processed on 14/08/05. The work could not be completed within the scheduled 90 

days and the claimant prayed for extension of time up to 30/11/05, to complete 

the work. The applicant processed the application for extension of time without 

penalty. As per the verbal order of the applicant, work remained continued. As the 

work could not be completed by that date also, the claimant submitted the 2nd 

application for further extension of time on 31/03/06, praying for an extension of 

time  till  31/05/06,  to  complete  the  balance  work.  But  the  claimant  could  not 

complete the work within the extended period also. The claimant worked at the 

site till 30/06/06 and thereafter the claimant stopped the work. No further work 

was undertaken by the claimant after 30/06/06.

4.  The  present  applicant,  issued  the  notice  of  fore  closure  of  work  on 

19/09/07, wherein it was also mentioned that the value of the contract had been 

revised at Rs.18,73,762/-. It was also mentioned that extension had been granted 

to the claimant till  30/06/06. The applicant also took final measurement of the 

work, done by the claimant.

5. The claimant, thereafter, invoked the arbitration agreement and requested 

the NHPC to appoint an arbitrator. In reply, the present applicant provided the list 

of panel of Arbitrators and the claimant selected the sole Arbitrator from the said 

list of panel of Arbitrators. Before the sole Arbitrator, the claimant submitted his 

claim. The claimant challenged the notice of fore closure as bad in law. It was also 

submitted that the said notice was never conveyed to the claimant.  It was further 

claimed that the work had to be abandoned for no fault of the claimant and it was 

abandoned because the applicant was negligent in granting extension. It is stated 

that no written order for extension of time was conveyed to the claimant, against 

both the 1st and 2nd application of the claimant. The claimant also challenged the 

reduction in scope of work to a revised value for Rs.18,73,962/-as unwarranted 

and not based on facts. The claimant sought certain reliefs in the said arbitration 

proceeding.

6. Refuting  the  said  claim,  the  present  applicant  (respondent  in  the  said 
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arbitration proceeding) averred that the claimant failed to complete the work as 

per the contract and abandoned the site in midway without any information. It is 

further pointed out that after 30/06/06, neither the contractor, nor his authorized 

representative was available at the site. It is also stated that the Applicant NHPC 

waited till September, 2007 for the contractor to restart the work at site, but the 

contractor failed to turn up and finding no other alternative, the Applicant NHPC 

was constrained to foreclose the contract at a revised value of Rs.18,73,762/-, as 

per the provisions of the contract. The claimant was informed by the Applicant 

NHPC,  vide  letter  dated  19/09/07  regarding  foreclosure  of  contract  and  also 

advised him to take further necessary action to facilitate the closing of the contract 

as per terms of the conditions of contract. It is also stated that the NHPC gave 

ample opportunity  to the contractor  to complete the work within the extended 

period, but the contractor failed to complete the same due to lack of preparedness 

at his end for the execution and completion of work.

7. The following issues were before the learned sole Arbitrator, on the basis of 

the pleadings of the parties: –

1. Whether foreclosure of contract by NHPC was in accordance with 

the contract agreement?

2. Whether  the  claimant  had  completed  the  work  as  per  contract 

agreement?  If  not,  what  was  the  percentage/status  of  the  completed 

work?

3. Whether  the  final  measurements,  bill  were  recorded  as  per  the 

provisions of the agreement?

4. To what relief (s) are the parties entitled to?

8. During  the  proceeding,  the  claimant  tendered  the  evidence  of  1  (one) 

witness before the Arbitral Tribunal and the respondent NHPC also tendered the 

evidence of 3 (three) witnesses. The learned sole Arbitrator, after taking written 

arguments of both the sides, passed the impugned Award dated 30/09/10.

9. Being  aggrieved,  the  applicant  submitted  the  instant  application  under 

section 34 of the said Act for setting aside the impugned award dated 30/09/10 on 

the grounds that the sole Arbitrator admitted improper evidence and as such it 

amounts  to  committing an error  apparent  on the face  of  the  award;  that  the 

learned Arbitral Tribunal passed the award in utter disregard to the provisions of 

contract and without any evidence; the Tribunal totally failed to place reliance upon 

the  documentary  evidence  of  measurements,  advanced  by  the  applicant;  the 
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Tribunal has incorrectly interpreted the provisions of the contract with regard to 

clause 44, wherein it was stated that a reasonable notice is to be given to the 

contractor by the Engineer in charge (EIC) and if he fails to attend or send the 

authorized representative for measurement, then measurement taken by the EIC 

shall be taken to be correct and final measurement of such work.

10. The  respondents  of  the  present  proceeding  contested  the  present 

proceeding under Section 34 of the Act of 1996 by submitting written objection 

contending inter alia that the instant petition has been filed just to harass the 

respondent/claimant. It  is also contended that it is important to appreciate the 

laws regarding power and scope of the Court to determine the correctness of an 

award challenged under Section 34 of the Act of 1996. It is contended that the 

award was passed basing on documentary evidence produced by both the sides 

and no further clarification is required in this regard.  It is stated that there was 

specific provision in this agreement for foreclosure of contract by giving advance 

notice to the contractor and in the instant case when the applicant had already 

approved extension of time, there was no need for foreclosure of contract. It is 

also stated that the letter of foreclosure of contract was sent by the applicants by 

ordinary post which was not at all received by the respondent. It is also contended 

that the work could not be completed due to reasons totally attributable to the 

applicant and the work site was situated in such condition that due to collapse of 

Rock/Mud  it  was  not  possible  to  execute  the  contract  in  the  prevailing  site 

condition. It is submitted that original measurement book along with cement issue 

register and other documents were produced before the Arbitral Tribunal and on 

the  basis  of  documentary  evidence  the  volume  of  work  executed  at  site  was 

finalized by the Arbitral Tribunal. It is also stated that for preparation of the final 

bill joint measurement was required to be signed by the authorized representative 

of  both  the  parties  and  in  the  instant  case,  ex-parte  final  measurement  was 

prepared by the applicant and no information was sent to the claimant. It is further 

stated that the correspondence address of the claimant was well  known to the 

applicant and it was the duty of the applicant to inform the claimant about the final  

measurement.  It  is  further  submitted  that  as  per  provision  of  contract  joint 

measurement was to be signed by representative of both parties and only then 

final bill was to be processed. It is stated that the applicant kept the claimant in  

complete dark about the final measurement and tried to compel the claimant to 

accept the ex-parte measurement. It is stated that the respondent appointed the 

learned Sole Arbitrator to adjudicate dispute without any protest and therefore the 

contention  of  the  applicant  for  reimbursement  of  Cost  of  Arbitration  is  totally 
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incorrect.

11. I heard argument advanced by the learned counsel of both the parties. I 

have also gone carefully through the written argument advanced by the learned 

counsel for the parties.

12. In view of the contrary argument of the parties, the following points are 

formulated for determination:

(I) Whether the dispute raised by the claimant in claim petition was 

within the stipulated time period mentioned in Clause 55.4 of the 

General Condition of Contract (in short “GCC”) ?

(II) Whether the award dated 30.09.2010 and order dated 24.11.2010, 

passed by the learned Sole Arbitrator in Arbitration Case No. nil of 

2009  is  liable  to  be  set  aside  on  the  grounds  set  forth  in  the 

application?

Point No. I

13. The learned counsel for the applicant raised his first  point of attack by 

submitting that  the learned Sole Arbitrator  failed  to consider  the  fact  that  the 

dispute raised by the claimant in his claim petition was not within the stipulated 

time period mentioned in the arbitration Clause of the Contract.

14. My attention was drawn to Clause 55.4 of the General Condition of Contract 

(GCC), which reveals as follows:-

“A notice in writing of the existence of question, dispute or  

difference in relation to or in connection with the Contract shall be  

served by either party within 90 (ninety) days of the first occurrence  

of any event upon which the said question dispute or difference is  

based,  failing which all  right  and claims of  the parties  under  this  

question, dispute or difference shall be deemed to have been waived  

off  and thus,  forfeited  and absolutely  barred.  The decision of  the  

Engineer-in-Charge with regard to the first occurrence of such event  

for the purpose of reckoning the said period of limitation shall be final  

and binding.”

15. Learned counsel further submitted that the learned Sole Arbitrator dealt 

with a dispute which was waived for the Conduct of the claimant; forfeited and 
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barred  him as  per  the  terms  of  the  Arbitration  Clause.  It  is  argued  that  the 

claimant did not approach for the arbitration with in the specified period as agreed 

by the parties and as such the disputes raised by the claimant to referring the 

matters to the arbitration, is barred by Clause 55.4 of the Contract.

16. On  the  contrary,  Mr.  S.K.  Upadhyay,  the  attorney  for  the 

claimant/respondent argued that the applicant never raised the issue of limitation 

before the Sole Arbitrator and as such the issue of limitation can not be raised 

before this Court for the first time.

17. Now, on careful scrutiny of the materials, available in the record,  I find 

that  the  Claimant  M/s  Balaji  Construction  Co.,  vide  letter,  dated  11.12.2008 

(Annexure  C-24),  sent  a  Demand  Notice  under  Clause  No.  55  of  General 

Conditions of Contract for appointment of Sole Arbitrator for the settlement of 

dispute  of  claims.  The  present  applicant  NHPC  Limited  replied  the  same  on 

27.01.2009 vide Annexure C-25, informing the Claimant that they were finalizing 

the panel of Arbitrators and the same would be intimated for selecting any one out 

of the panel. Again on 01.02.2009, the NHPC Limited vide Annexure 26 gave reply  

to the claims of the Claimant forwarded along with the Demand Notice (Annexure-

24). Further on 12.05.2009, the applicant NHPC Ltd., vide Annexure-27 forwarded 

the list of the panel of Arbitrators to the Claimant company for selection of the 

Sole Arbitrator. But nowhere the applicant NHPC Limited raised the question of 

limitation,  nor  pointed  out  to  the  Clause  55.4  of  the  General  Conditions  of 

Contract.  Even before  the Arbitral  Tribunal,  comprising the  Sole  Arbitrator,  the 

present applicant never raised the question of limitation. In its written argument 

too, the applicant/respondent did not raise the objection on limitation, before the 

learned Sole Arbitrator. In  Union of India and Anr. Vs. J.G. Engineers Pvt. 

Ltd., reported in 2005(1) GLT 296, a Division Bench of our Hon'ble Gauhati 

High Court specifically observed that Section 4 of the Act provides that in the 

event of failure of the party to raise objection under the provisions of the Act 

without undue delay or, if a time limit is provided for stating that objection, within 

that period of time, shall be deemed to have waived his right to so object.  Hence 

I agree to the submissions made by the attorney for the Claimant/Respondent to 

the effect that as the applicant proceeded to the Arbitration proceeding without 

stating his objection, his right to raise objection at later stage is waived, as per 

provision of  Section 4 (b)  of  the  Act  of  1996.  The applicant  cannot  raise the 

question for the first time before this Court.
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Point No. II

18. While arguing on the point, the learned counsel for the applicant submitted 

that after 30.06.2006, the contractor and his authorized representative were not 

seen at the site. It is also submitted that thereafter the contractor never submitted 

any bill to NHPC for release of payment for the work done by him as per Clause 

No. 45 of the GCC. It is stated that the final bill payment could not be made due 

to non-submission of final bill by the contractor as per Clause 48 of the contract  

and this delay is solely attributable to the contractor. It is further argued that the 

Applicant NHPC Ltd. gave ample opportunities to the contractor to complete the 

work within the extended period, but the contractor failed to complete the same 

due to lack of preparedness at his end for the execution and completion of the 

work. NHPC waited for around 1¼ years for the contractor after 30.06.2006 for 

restart of work at site, but the Contractor abandoned the site without giving any 

intimation to NHPC. It  is  further submitted that neither the contractor,  nor his 

authorized  representatives  approached  NHPC  for  joint  measurement  of  works 

executed at the site and contractor has not submitted the final bill as per Clause-

48 of contract till date. It is further submitted that due to non-availability of the 

Contractor or his authorized representative at the site since 30.06.2006, the joint 

measurement  of  works  were  not  taken  by  NHPC  and  the  work  remained 

incomplete till the extended period and the contractor did not return to the work 

site to carry out balance work and the main works of the project were also getting 

started in the area.

19. It is also argued that the learned Arbitrator admitted improper evidence 

and was missed by it and as such it amounts to committing an error of law patent 

on the face of the award. It is also stated that the learned Arbitrator passed the 

award in relation to issue Nos. 2 and 3, in utter disregard to the provisions of 

contract and without any evidence. It is further argued that the learned Arbitration 

Tribunal  totally  failed  to  place  reliance  upon  the  documentary  evidence  of 

measurements, as advanced by the Applicant and believed the Claimant’s version 

who did not tender any documentary proof in support of his claims.

20. On  the  contrary,  Mr.  S.K.  Upadhyay,  the  learned  counsel  for  the 

Claimant/Respondent submitted that the learned Sole Arbitrator went through the 

entire documents and also considered the argument made before it by the learned 

counsel for both the sides. It is further submitted that the aforesaid measurement 

submitted  by  the  NHPC  was  rightly  rejected  by  the  learned  Sole  Arbitrator 
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particularly  because  the  measurement  was  taken  without  informing  the 

respondents. Mr. Upadhyay also argued that the scope and ambit of interference 

of the Court, while disposing of a petition under Section 34 of the  Act of 1996 is 

limited and the Court cannot interfere with the decision of the Arbitrator, save and 

except, on the grounds set forth under Section 34 of the  Act of 1996. He also 

submitted that the Court sitting to dispose of a petition under Section 34 of the 

Act  of  1996 does not  sit  in  appeal  over  the award of  an Arbitral  Tribunal,  by 

reassessing or re appreciating the evidence. He submitted that an award can be 

challenged only under the grounds mentioned under Section 34(2) of the  Act of 

1996. He submitted that in absence of any ground under Section 34 (2) of the said 

Act,  it  is  not  possible to  re-examine the facts  to  find out  whether  a different 

decision can be arrived at. In support of its contention, the learned counsel for the 

claimant/respondent relied upon the decision of Hon'ble Apex Court of India in P.R. 

Sah Shares  & Stock  Brokers (P) Ltd. vs. BHH Securities (P) Ltd.  (2012) 1 SCC 

594.

21. I  have already noted that as many as four issues were framed by the 

learned  Sole  Arbitrator.  While  considering  the  issue  No.1,  the  learned  Sole 

Arbitrator discussed the terms of Clause 36 of the GCC and after discussion came 

to the conclusion that the period of work including the extension of time, sought 

by the Claimant, was over and another 15 months also had elapsed, during which 

the  contractor  did  not  do  any  work  and  the  completed  work  also  became 

redundant. The learned sole Arbitrator also specifically observed that as per own 

admission of the claimant, no work was undertaken by him after 30.06.2006 and 

in view of abundonment of the remaining part of the contract,   fore closure of the 

contract  by  the  respondent  authority  was  the  only  available  option.  The  said 

finding of the learned Arbitral Tribunal remained unchallenged.

22. The learned sole Arbitrator took up both the Issue Nos. 2 and 3, as they 

were inter related. The crux of the dispute between the parties is as regards the 

quantum of work executed by the Contractor and in this regard both the sides 

adduced their evidence. In his argument, the learned counsel for the Applicants 

submitted that the learned Arbitral  Tribunal  has most erroneously awarded the 

claims, including the modification order dated 24.11.2010 in favour of the claimant 

based on the assumption that cement supplied by NHPC was fully consumed in the 

work. He argued that the aforesaid observation is purely on notional basis, which 

is not based on any engineering practice and provision of contract. The learned 

counsel for claimant also drew my attention to different clauses of the GCC to 
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buttress  his  argument  and forcefully  submitted  that  the  conditions of  contract 

made it specific how the measurement for payment will be caclulated. The learned 

Counsel for the Applicant further argued that after abandoning the contract after 

30.06.2006, neither the Claimant had taken any step for raising second R.A. Bill, 

nor claimed for getting the work measured jointly, so that final bill could be raised 

in time. He also submitted that the claimant could not prove a single document to 

show that they requested the NHPC to undertake the joint measurement of the 

work done by the Contractor. His contention is that since the Claimant could not 

rescue any document, like measurement books etc., it was all the more necessary 

on its behalf to seek joint measurement at the site.

23.  Now,  the learned Sole Arbitrator calculated the entire quantum of work of 

shotcrete, placed by the Contractor on the basis of utilization of the cement only, 

allotted  to  the  Contractor.  The learned Sole  Arbitrator  observed that  after  the 

cement was issued from the respondent's go-down, it was kept in another godown 

under the joint custody and the cement godown of the Contrator was provided 

with two locks on each door and the key of the lock of each door used to remain  

with NHPC Engineer-in-Charge and the Contractor so that materials could only be 

removed from the godown according to daily requirement with knowledge of both 

the parties. The learned Sole Arbitrator also observed that there was no allegation 

on  behalf  of  the  respondent  that  the  contractor  had  misappropriated  or  mis-

utilized the cement or taken away the cement kept in joint custody.

24. Thereafter,  the  learned  Sole  Arbitrator  proceeded  to  examine  the 

consumption   status  of  the  cement  issued  to  the  contractor  and decided  the 

volume of work in placing the shotcrete by the Contractor, solely on the basis of 

the issuance of the cement. It is true that 820 bags of the cement was issued to 

the  claimant on different  dates as  per  the requisition issued on behalf  of  the 

claimant.  It  appears  that  immediately  after  initiation  of  the  work  70  bags  of 

cement  was  issued  on  16.07.05.  Again  on  20.08.2005,  another  150  bags  of 

cement  was  issued.  Thereafter,  on  14.03.2000,  200  bags  of  cement,  on 

19.06.2006, another 200 bags of cement and on 20.06.2000, last 200 bags  of 

cement  was issued.

25. In  course of  argument,  the learned counsel  for  the Applicant  drew my 

attention  to Clause 23.4(v) of the GCC which disclosed that:

a) Cement will be supplied to the Contractor in bags as received from 

the  suppliers  and  consumed  by  weight  at  the  rate  specified  in 
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Schedule  'B'  and  will  be  consumed  in  work  as  per  mix  design 

approved by the Engineer-in-Charge.

b) In case cement is issued by bags as received from the from the 

suppliers  and  consumed  by  weight,  an  allowance  of  5%  (five 

percent) of the quantity of cement will be allowed to account for 

the  difference between the quantity  issued and that  consumed. 

Alternatively, if cement is supplied by Corporation by weight and 

also consumed by weight, an allowance of 2% (two percent) of the 

quantity  issued  will  be  allowed  to  account  for  the  difference 

between the quantity issued and that consumed.

c) The allowance as mentioned in (b) above shall be considered as 

inclusive  of  all  wastages  on  account  of  handling,  re  handling, 

transportation, storage or any other account whatsoever as may be 

involved  at  any  stage  and  such  allowance  shall  be  to  the 

Contractor's account. The recovery in this regard shall be affected 

by the Engineer-in-Charge from the monthly running bills at the 

rate as specified in Schedule 'B'. However, if the limit of allowance 

in cement exceeds the aforesaid permissible limits,  the recovery 

shall  be  effected  for  such  excess  quantity  at  double  the  rate 

indicated in Schedule 'B' by the Engineer-in-Charge.

26. The  learned  counsel  for  the  Applicant  then  argued  that   even  if  the 

aforesaid issuance of cement is considered as the only admissible evidence, then 

also it will  be seen that the contractor/claimant required eight months time to 

utilize 220 bags of cement. Thereafter, it took long three months to utilize 200 

bags of cement and the 400 bags of the cement were issued to the claimant on its 

requisition on 19.06.2006 and 20.06.2006. He pointed out that after only 10 days 

of work, evidently the claimant abdondoned the work. The learned counsel for the 

applicant expressed his astonisment by submitting that when the claimant took 

long three months time to utilize only 200 bags of the cement, how on earth, it  

could utilize 400 bags of cement only  in 10 days of time. He also expressed his 

astonishment, by saying that even the said cement was utilized by the claimant, 

when according to its own version, he had to abundone the contract work  due to 

natural calamities. He argued that the entire calculation was made on notional 

basis  without  any   acceptable  method  of  any  Engineering  calculation.  He 

submitted that there is specific provision in the General Conditions of Contract that 
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if  materials  supplied  by  the  claimant/NHPC  remained  unutilized,  it  is  to  be 

returned. He also submitted that as per the statement of the claimant himself, his 

entire  materials,  instruments,  machineries,  including  measurement  book, 

documents etc., all were destroyed at the work site due to heavy flood, natural 

calamities and it was very much probable that the cement was also included. 

27. On  a  pointed  quiry  from  this  end,  the  learned  counsel  for  the 

Respondent/Claimant submitted in writing that the claimant could consume 200 

bags  of  cement  in  Shortcreting  work  of  15.87  Cu.m.  within  4  days  (from 

20.06.2006  to  23.06.2006)  and  consumed  another  200  bags  of  cement  for 

Shortcreting work of 15.87 Cu.m. within 7 days (from 24.06.2006 to 30.06.2006). 

It was further stated that the monsoon session of the year 2006 arrived in the 

month of June 2006 and it was impossible to complete the balance work.

28. Now, on a careful scruitiny of the GCC, I find that the assessment of the 

learned  Sole  Arbitrator,  regarding  the  quantum  of  the  volume  of   work  of 

Shortcrete, done by the claimant, was solely on the basis of the issuance of the 

cement, and the same is against the provisions made in Clause 5.14.1(1) of the 

GCC.  Clauses  1.5.1(1),  1.7.1(1)  and  5.14.1(1)  of  the  GCC  provide  for  the 

measurement  and  payment  of  the  works  of  Rock  Anchores,  Wire  Mesh  and 

Shotcrete respectively and precisely it says that the measurement for payment of 

Rock Anchores will be of the total length of the anchores installed and approved 

by the Engineer in charge; measurement for payment for wire mesh will be of the 

net area (without overlaps) actually installed and the measurement for payment of 

shotcrete  will  be  on  the  volume  of  shotcrete  placed  and  the  volume  will  be 

calculated from the area of shotcrete applied, measure in-situ, multiplied by the 

specified thickness, as shown on the Construction Drawings or as directed by the 

Engineer-in-charge. Thus, evidently  the learned sole Arbitrator calculated the total 

volume of  work  on  shotcrete  placing,  going  beyond  the  agreed  conditions  of 

contract as regards the procedure of measurement. Clause 23.4(ix) of the GCC 

further discloses that materials rendered surplus shall, on completion of the works 

or on foreclosure of work or cancellation of  Contract shall  be returned by the 

Contractor  at  his  expense  at  the  place  from where  the  same  was  issued  by 

Corporation.  Clause  23.4  (ix)  also  stipulates  that  on  completion  of  the 

work/forecolsure of works/cancellation, the Contractor shall return forthwith all the 

materials issued to him by the Corporation lying in his possession/custody, failing 

which the Engineer-in-Charge shall be at liberty to effect recovery at double the 

rates specified in schedule 'B' for the aforesaid materials. Thus, mere issuance of 
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cement  by  the  Applicant  NHPC  does  not  mean  that  the  same  was  also  fully 

utilized.   

29. I  agree  to  the  submission,  made  by  the  learned  counsel  for  the 

Applicant/NHPC that the volume of work done by the Contractor was calculated 

solely on the basis of the consumption of cement, which  is not supported by the 

procedure laid down in the General Conditions of Contract ( GCC). 

30. Clause 45.1 of the Contract Agreement provides that the interim Bills shall 

be  submitted  by  the  Contractor  monthly  on  or  before  the  date  fixed  by  the 

Engineer-in-charge for the execution of the work and then the Engineer-in-charge 

shall arrange to have the Bills verified. Here in the present case in hand, after 

filing of the first R.A. Bill by the Claimant, payment was made in time. But it is the 

Claimant,  who  did  not  submit  any  other  R.A.  Bill.  Clause  48  of  the  Contract  

Agreement provides that the final bill shall be submitted by the Contractor within 

one  month  of  the  date  fixed  for  completion  of  the  Work  or  of  the  date  the 

certificate of completion furnished by the Engineer-in-Charge. No further claim in 

this regard unless as specified herein under shall be entertained. Payment shall be 

made within three months if the amount of the Contract plus that of the additional 

items is upto Rs.2 lakhs and in 6 months, if the same exceeds Rs. 2 lakhs of the 

submission of such bill. If there shall be any dispute about any item or items of the 

work then the undisputed item or items only shall be paid within the said period of 

three months or six months, as the case may be. The Contractor shall submit a list  

of the disputed items within thirty days from the disallowance thereof and if he 

fails to do so, his claim shall be deemed to have been fully waived and absolutely 

extinguished.

31. Here in the present case in hand, the time for completion of the work, 

awarded to the contractor/claimant was extended upto 31.05.2006. Evidently, the 

prayer for extension of time upto 31.05.2006 was made on behalf of the Claimant 

Company. Even thereafter,  he was allowed to continue with the work,  but the 

Claimant/ Contractor abondoned the work finally on 30.06.2006.   It is evident that 

after 30.06.2006, the Claimant also closed its office at the work site and there was 

none in the said office. Since the Claimant had abondoned the work permanently 

and closed down the office, without making any prayer for further extension, there 

was no question to wait  till  issuance of  foreclosure notice.  He ought to have 

submitted the final Bill to the extent of work done by him within one month of the  

date of completion of work (extended date of 31.05.2006) , as stipulated in Clause 
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48 of the Contract Agreement or as he  was allowed to work further even after 

that  date,  within  one  month  after  abondoning  the  work  finally.  Had  the  bill  

submitted in time, the joint measurement could have been done immediately, as 

per provision of Clause 44 of the Contract Agreement. But neither the Contractor 

approached the NHPC for joint measurement, nor he made any preparation for 

submitting the second RA Bill or the final bill for his work. The Claimant could not 

produce a single communication, seeking joint measurement of the work done. 

Even after receiving the foreclosure notice he did not submit any prayer for joint  

measurement  for submission of the final Bill. Instead after waiting for long three 

months, he submitted RTI application for getting his previous communications with 

the NHPC. 

32. Learned counsel for the Respondent/Claimant forcefully argued that while 

considering challenge to arbitral award, the Court does not sit in appeal over the 

findings and decision of the arbitrator. In support of his contention, he relied upon 

various decisions of the Hon'ble Apex Court of India, in P.R.Sah Shares & Stock 

Brokers (P) Ltd. Vs. B.H.H. Securities (P) Ltd. Reported in (2012) 1 SCC 

594;  Kwality  Mfg.  Corporation  Vs.  Central  Warehousing  Corporation, 

reported in (2009) 5 SCC 142. While considering the present case in hand, I am 

alive about the scope and ambit of this Court, in deciding the present petition 

under  section  34(2) of  the Act.  Neither  there is  any scope to reassess or  re-

appreciate the evidence, nor there is any scope to give another construction of 

any Clause of the Contract Agreemnt.   But in the present proceeding, the ground 

for setting aside the award is that the learned sole Arbitrator passed the impugned 

Award, going beyond the provisions of the General Conditions of Contracct (GCC). 

Where as, Clause 48 of the Contract Agreement provides that the final bill shall be 

submitted by the Contractor within one month of the date fixed for completion of  

the Work or of the date the certificate of completion furnished by the Engineer-in-

Charge  and  further  stipulates  that  no  further  claim  in  this  regard  unless  as 

specified herein under shall be entertained,  the Claimant/ Contractor remained 

silent  for  more than two years  and practically  did  not  take any action before 

11.12.2008. So, there was total negligence on the part of the Claimant to perform 

his part, as stipulated in Clause 45 and Clause 48 of the Contract Agreement and 

the Learned Tribunal failed to consider that for non compliance of the provision of 

Clause 48, the claim of the Contractor can not be entertained. Besides, when there 

is specific provisions, given in the Contract Agreement itself, for measurement of 

works  done  on  Rock  Anchoring,  Wire  Meshing  and  Shotcreting,  the  Arbitral 



14

Tribunal can not overlook it and can not formulate its own method for assessment. 

It is true that the Learned Sole Arbitrator specifically pointed out that no fresh 

joint measurement was possible, as the place became inaccessible. But, for that 

the present Applicants can not be blamed. Rather, the Claimant did not perform 

his part of the contract, by submitting monthly Bills and final Bill on the basis of 

his own measurement of the work done. Going beyond the agreed provisions of 

the contract, Learned Sole Arbitrator based his entire assessment of Shotcreting 

work on the issuance of cement.  The same is neither in the General Condition of 

Contract, nor pleaded by  any of the parties. Accordingly, I find that the aforesaid 

calculation is not correct. Besides, it is difficult to understand that a contractor,  

who could not consume 420 bags of cement in more than 11 (eleven) months, 

could  consume  400  bags  of  cement  only  in  10  (ten)  days,  that  too,  when 

according to the Claimant/ Contractor himself, monsoon started in June and they 

had  to  abundon  the  work  completely  due  heavy  rain  fall.  I  agree  to  the 

submission, made by the learned counsel for the Applicant that when everything 

was washed away from the site office of the Claimant, it was very much probable 

that the cements received by the Claimant on 19.06.2006 and on 20.06.2006 was 

also washed away. 

33. The  Learned  Sole  Arbitrator  also  passed  the  impugned  Award,  going 

against the Law of Evidence.  As per the Indian Evidence Act, the burden to prove 

its claim squarely lies on the Claimant himself. But the Claimant could not produce 

any document or any proof in support of his claim of the work done. In spite of  

the  passing  of  long  period  of  time  after  abundoning  the  work,  the  Claimant 

remained idle for more than two years without raising any claim regarding the 

measurement of the work done by the Claimant/Contractor or regarding his final 

claim. Instead, the Claimant allowed the work to be washed away by his own 

latches  and  negligence  or  wilfully  remained  silent  to  allow  the  place  to  be 

inaccessible even for taking joint measurement. The Claimed/Contractor failed to 

discharge his burden, by producing the documentary proof of the works done by 

the Claimant Company. If the Measurement Books and other documents were lost 

or washed away, the Claimant ought to have more vigilant to collect the correct 

measurement of the works done at the site. But by his own action, the Claimant 

allowed the evidence to be destroyed. The only probale evidence in this case is the 

measurement book submitted by the NHPC, prepared solely by them. It is true 

that joint measurement was not taken by the NHPC authority also. But, evidently, 

no representative of the Claimant Company was present in the site and without 
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completing the work awarded to the Claimant Company, they even closed the site 

office. Moreover, since the Claimant could not discharge his burden to proveby 

adducing any admissible documentary evidence, the onus does not shift to the 

NHPC Authority. 

34. Now, section 34(2) of the Act of 1996  reads as follows:

“34 (2)  An arbitral award may be set aside by the court only if- 

(a) the party making the application furnishes proof that- 

(i) a party was under some incapacity; or 

(ii) the  arbitration agreement is  not  valid  under  the  law to  

which  the  parties  have  subjected  it  or,  failing  any  indication  

thereon, under the law for the time being in force; or 

(iii) the  party  making  the  application  was  not  given  proper  

notice  of  the  appointment  of  an  arbitrator  or  of  the  arbitral  

proceedings or was otherwise unable to present his case; or 

(iv) the arbitral award deals with a dispute not contemplated  

by  or  not  falling  within  the  terms  of  the  submission  to  

arbitration, or it contains decisions on matters beyond the scope  

of the submission to arbitration. 

 Provided that, if the decisions on matters submitted to arbitration 

can be separated from those not so submitted, only that part of the arbitral 

award which contains  decisions on matters  not  submitted to arbitration 

may be set aside ; or 

(v) the  composition  of  the  Arbitral  Tribunal  or  the  arbitral 

procedure was not in accordance with the agreement of the parties, unless 

such agreement was in conflict with a provision of this Part from which the 

parties cannot derogate, or, failing such agreement, was not in accordance 

with this Part; or 

(b) the court finds that -

(i) the  subject-matter  of  the  dispute  is  not  capable  of 

settlement by arbitration under the law for the time being in force, or

(ii) the  arbitral  award  is  in  conflict  with  the  public  policy  of 

India.

Explanation.- Without prejudice to the generality of sub-clause (ii),  it  is  

hereby declared,  for  the avoidance of  any doubt,  that  an award is  in  

conflict with the public policy of India if the making of the award was  

induced or affected by fraud or corruption or was in violation of Section  
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75 or Section 81.”

35. Evidently, the present petition has been filed for setting aside the Arbitral 

Award,  by invoking the power conferred under Section 34(2)(b)(ii)  of  the Act, 

1996  which speaks that an arbitral award may be set aside by this Court only if  

the arbitral award is in conflict with the public policy of India. In the entire Act, the 

word “public policy” has not been described or defined. The meaning of the word, 

“public policy” has been defined in various decision of the Hon'ble Apex Court of  

India and as such we are to search the meaning of the term in various decisions of 

the Hon'ble Apex Court of India to come to a definite conclusion. 

36. In this regard, the decision of the Hon'ble Supreme Court of India, in 

ONGC  Ltd.  v.  Saw  Pipes  Ltd.,  reported  in  (2003)  5  SCC  705,  may  be 

profitably reproduced as follows :

“31. Therefore,  in our view, the phrase “public  policy of  India”  

used in Section 34 in context is required to be given a wider meaning.  

It can be stated that the concept of public policy connotes some matter  

which concerns public good and the public interest.  What is  for public  

good or in public interest or what would be injuries or harmful to the  

public  good or  public  interest  has varied  from time to time.  However,  

the award which is, on the face of it, patently in violation of statutory  

provisions  cannot  be  said  to  be  in  public  interest.  Such  

award/judgment/decision is  likely  to adversely affect  the administration  

of justice. Hence, in our view in addition to narrower meaning given to  

the term 'public policy' in Renusagar Case it is required to be held that  

the award could be set aside if it  is patently illegal.  The result would  

be- award could be set aside if it is contrary to: 

(a) fundamental policy of Indian law; or 

(b) the interest of India ; or

( c) justice or morality, or 

(d) in addition, if it is patently illegal.

Illegality must go to the root of the matter and if the illegality is of  

trivial  nature it  cannot be held that award is  against the public  

policy.  Award  could  also  be  set  aside  if  it  is  so  unfair  and  

unreasonable  that  it  shocks  the  conscience  of  the  court.  Such  

award is opposed to public policy and is required to be adjudged  

void. “ 
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37. The  ratio  of  the  aforementioned  decision  has  been  followed  in  all 

subsequent decisions of the Hon'ble Apex Court of India. In Oil and Natural Gas 

Corporation  Limited-  Versus-  Western  Geco  International  Limited, 

reported in (2014) 9 SCC 263  and in  Associate Builders- versus- Delhi 

Development Authority ,  reported in (2015) 3 SCC 49,  the Hon'ble Apex 

Court  of  India  while  elaborating  on  the  expression  of   public  policy  of  India, 

reproduced  the  aforesaid  decision   of  the  same  Court.  In addition,  while 

considering  what  would  constitute  the  “fundamental  policy  of  Indian  law”,  the 

Hon'ble  Apex Court  of  India  in  Oil  and Natural  Gas Corporation Limited- 

Versus-  Western  Geco  International  Limited,  observed that  the  court  or 

authority concerned is bound to adopt a Judicial approach; a court and so also a 

quasi-judicial authority must, while determining the rights and obligations of the 

parties before it, do so in accordance with the principles of natural justice  and it 

should not be fall short of the standard of reasonableness. 

38. Here in the present case in hand, while assessing the volume of work, done 

by  the  Claimant/Contractor,  Learned  Sole  Arbitrator  went  beyond  the  Contract 

Agreement and took a new approach which has no support in the GCC itself. When 

the Contract Agreement made specific provisions of measurement of the various 

items of work, awarded to the Claimant/Contractor, the Learned Arbitrator had no 

option to ignore it. The Learned Arbitral Tribunal also never considered that mere 

issuance of cement can not be the criteria for assessing the volume of work, done 

by the Claimant. It fails to satisfy all test of reasonableness, when the Learned 

Tribunal accepted the view that the Claimant/Contractor, who could not utilize 420 

bags of cement in 11 months, could consume 400 bags of cement in last 10 days 

only, that too, in a situation, when natural calamities was such that the Claimant 

had to abundone the work on 30.06.2006. The Learned Arbitral Tribunal also adopt 

a one sided view, when even after holding that both the sides were negligent in 

taking measurement of the works, done by the contractor regularly, awarded the 

Claimant/ Contractor only on the basis of issuance of cement, which is not only 

beyond  the  Contract  Agreement,  but  also  against  all  standard  procedures  of 

measurement. The Learned Tribunal never considered that the Claimant/Contractor 

flouted all the conditions of the Contract Agreemnt, by not submitting any R.A. Bill  

after first R.A.Bill and by not submitting any Final Bill after abundoning the work on 

30.06.2006.  Had  there  been  any  loss  of  documents  by  the  contractor  due  to 

natural calamities, it was all the more necessary to ask for a joint measurement at  

the  site,  immediately  after  abundoning  the  work.  But  there  was  not  a  single 
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communication in this regard and the Claimant/Contractor left the site, by closing 

down its own office and awaited silently for more than a year or two, so that all  

the proofs of work at the site could wash away. It is true that the Applicant NHPC 

was also negligent  in  this  regard,  but  when the Claimant/  Contractor  went  to 

Arbitration to seek its claim, burden lies on them to establish the same and they 

must stand on its own leg. 

39. Thus, in my considered opinion, the present award in question suffers to 

satisfy  the  test  of  reasonableness  and  natural  justice  and  since  it  shocks  the 

conscience of the court, the award is opposed to public policy and is required to be 

set aside. 

40. In view of the discussions made above, I find that the impugned Award 

dated  30/09/2010  and  order  dated  24/11/2010,  passed  by  the  Learned  sole 

arbitrator in the Arbitration Case No. Nil of 2009 (Balaji Construction Co.– Claimant 

Vs. NHPC Ltd. Subansiri – Respondent) can not stand in the eye of law and the  

same is required to be set aside  under section 34 (2) (b)(ii) of the Arbitration and 

Conciliation Act, 1996.

41. The petition is accordingly allowed on contest, however, without cost.

42. Given under my hand and seal of this Court on this 18 th  day of December, 

2017 in my open Court.

                                                               (S.P. Moitra)      
                        District Judge

                       Kamrup(Metro),Guwahati
Dictated & corrected by me.

       ( S.P. Moitra )
          District Judge,
 Kamrup (Metro), Guwahati

 


