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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M),  

AT GUWAHATI 

 

 

NDPS Case No. 12/2017 

(Under Section 2(a) of NDPS Act  ) 

 

 

 

Present:  S.P. Moitra, 

  Sessions Judge 

  Kamrup(M), Guwahati  

 

 

 

    State of Assam 

 

- Vs – 

 

Md. Marfat Ali                                                                        

                          

            ..........Accused   

 

 

Appearance for the Parties: 

 

Advocate for the State                 : Sri H.K. Deka, Learned Public Prosecutor 

Advocate for the accused        : Sri R. Medhi, learned Defence  Counsel                            

 

Date of recording evidence : 26.07.2017, 13.11.2017 & 04.12.2017    

Date of Argument  : 06.12.2017 

Date of Judgment  : 18.12.2017 

J   U   D   G   M   E   N   T 

 

1. The case of the prosecution, in a nutshell is that on   28.10.2016, at 

about 7:30 p.m., on the basis of the secret information, the informant Sri 

Tapan Medhi, SI of police and In-charge of Kamakhya GRP Police Outpost 

conducted a search in the bag of the accused person name above at the 

platform No.4 of Kamakhya Railway Station and recovered 98 strips of 

Nitrosun-10 tablets and 9 kgs. of SPM-PRX+ tablets in the 10 poly bags. 
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There were total 1960 nos. of tablets of Nitrosun-10. After conducting the 

aforesaid suspected narcotic drug, Sri Tapan Medhi informed the O/C, 

Guwahati GRPS over phone and after getting authority letter, he seized the 

said tablets along with two numbers of bag from the possession of the 

accused person in presence of the witnesses. The accused person was 

arrested under Section 43 of the NDPS Act. After observing all the process, 

said Taspan Medhi SI of Police handed over the seized items and the accused 

person to the O/C of the Guwahati GRPS.  

 

2. On the basis of the FIR lodged dby said Tapan Medhdi, GRPS Case 

No. 166/2016 was registered, under Section 22© of the NDPS Act and was 

taken up for investigation.  He already made the seizure and also took the 

samples for sending it to the FSL. The arrest was made by him. The I.O. only 

forwarded the sample to the Directorate of the FSL, Kahilipara for 

examination. He also forwarded the accused to judicial custody. After 

completion of the investigation, the accused person named above was 

chargesheeted under Section 22(a) of the NDPS Act.   

  

3.  The accused persons were produced before the Court from the  jail 

and copies of the relevant documents were furnished to the accused persons 

in compliance to the provision of section 207 of the Cr.PC. On consideration 

of charge, charge U/S 22(a)  of the NDPS Act was framed against the 

accused person,  which was read over and explained to him to which the 

accused person pleaded not guilty and stood to face the trial. 

4.  In course of trial, prosecution examined, as many as, 4 witnesses on 

its behalf and also exhibited 8 documents. Defense plea was of complete 

denial of any guilt, as appears from the trend of cross-examination and from 

the statement of the accused recorded u/s 313 of the Cr.PC. The defence 

adduced no evidence on its behalf. The defence plea took innocent, but 

subsequently the accused person admitted his possession of the tablets, but 

took plea his ignorance regarding the nature of the tablets.   

5.  I have heard the argument, advanced by the learned counsel for the 

parties. 



3 
 
 

 

6.  Points for determination: 

 (i)  Whether on 28.10.2016, at at about 7:30 p.m., at platform 

No.4 of Kamakhya Railway Station  98 strips of Nitrosun-10 tablets 

(Nitrazepam)along with other tablets were recovered from the 

possession of the accused person ?  

  Decision and reason thereof:  

7. I have carefully gone through the entire evidence on record and the 

materials placed before me. 

8. PW3 Tapan Medhi is the informant of the case and on 28.10.2016, he 

was posted at Kamakhya  GRP  Outpost as In-charge . His testimony reveal 

that on that day, at about 7:30 p.m., he received a secret information that 

one suspect was moving at platform No.4 of Kamakhya Railway Station . He 

testified that immediately, he entered the said information in GDE No. 650 

dated 28.10.2016 of Kamakhya GRP Outpost. He proved Ext-5 as the certified 

copy of the GD Entry No.650, dated 28.10.2016 and also proved dExt-5(1) as 

his signature. He further testified that after entering the information in GDE 

No. 650, he proceeded the platform   No.4 along with his staffs and don 

going there, on being indicated by the source, he found the suspect. The 

witness identified him in the dock. He also testified that the accused person 

was carrying two bags and don being asked, he admitted that he was 

carrying  some tablets suspected to be drugs, with him in those two bags. He 

further testified that after his admission, immediately he informed to the O/C, 

GRPS over phone and on being authorized by the O/c, GRPS, he made 

searches in both the bags. He further testified that authority letter was sent 

by O/C, GRPS, Guwahati. He proved Ext-6 as the authority letter, of which 

Ext-6(1) as the signature of Sri Pradip Talukdar, O/C, GRPS, Guwahati, which 

he knows. His further testimony that during search of both the bags, he 

found 10 packets covered by black coloured polythene and inside the said 

packets, there was SPM tablets. He also deposed that there was another 

white colour packet and inside the same, there were 98 strips of Nitrosun-10 

tablet. He added that in one strip, there were 20 tablets and dhe took weight 

of all the SPM tablets and found that there were 9Kgs. of such tablets. He 
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added further that there were also altogether 1960 Nitrosun-10 tablets. His  

testimony further reveals that thereafter he made seizure of all those 

contrabands in presence of the witnesses. He also added that from the seized 

SPM tablets, he prepared two samples, taking 10 tablets  each for each of the 

sample packets. He also added that one is the original and the other is the 

duplicate. The witness further stated that similarly, he prepared two samples 

packets-one original and one duplicate, by taking 5 tablets each. He proved 

Ext-1 as the seizure list and Ext-1(2) as his signature . He also proved Ext-

1(3) as the signature of the accused. The witness also stated that he also 

prepared a sketch map of the place of occurrence and proved  Ext-7 as the 

sketch map. The witness further testified that the Mat. Ext-1 as the duplicate 

and Mat. Ext. 1(1) as the signature of the accused. He further testified that 

he recorded the statement of the witnesses and he interrogated the accused 

person and after observing all the formalities, he arrested the accused  

person under Section 43 of the NDPS Act. He further testimony reveals that 

after completing the formalities, he handed over the accused person with 

seized materials and the samples to the O/c, GRPS. He further proved dExt-2 

as the said FIR and Ext-2(2) as his signature.  

 During cross-examination the witness stated he denied the suggestion 

that after receiving the secret information, he did not reduce the same in 

writing. He further stated that he did not mentioned in the GD Entry, by 

whom the authority letter was sent by the O/C, GRPS. He admitted that in 

Ext-1  seizure list, he did not mention the colour of the seized tablets and 

also stated that he did not take weight of the individual packets. He 

submitted that he took the total weight. He admitted that he did not send a 

copy of the GDD Entry to the Guwahati GRPS. He further admitted by the 

said witness that he prepared only one duplicate sample, by taking the 

tablets of both SPM and Nitrosun-10 and not two packets. He further 

admitted that the duplicate sample packet was not sealed. He further 

admitted that the packets sill remained unsealed and closed only adhesive. 

9.  Thus, from the careful consideration of the testimony by this vital 

witness, I find that the procedure under the NDPS Act was not followed by 

the concerned officer. The said officer failed to provide the information to his 
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superior, immediately after reducing the information to writing. It is 

mandatory of provision of law that after reducing in such information it must 

be forwarded to the superior or passing of the necessary order. The 

concerned officer without sending the information in writing to the O/C, 

Guwahati GRPS, directly proceeded to platform No.4 of Kamakhya Railway 

Station. It is also seen that  nowhere the said witness stated before the Court 

after detection of the accused person with suspected drug (tablets), whether 

the accused person was kept confined , prior to arrive of the authority letter. 

According to him, the authority letter came from Guwahati and till that time 

he was weighting and did not sealed bag of the accused person. However, in 

his FIR he stated that after checking the  bags, he found some tablets 

including Nitrosun-10 tablets and after detecting of those tablets in the 

possession of the accused and after his admission, he informed the O/C of 

Guwahati GRPS. Thus, there was a contradiction in his testimony before the 

Court and his first narration of the incident reflected in his own FIR (Ext-4). 

In his testimony, he further stated that he took two samples from the 

Nitrosun-10 tablets and each sample containing five tablets and also took 

sample of SPM tablets. In his evidence he totally remains silent how it was 

sealed and what seal was used for the purpose of sealing and whether entire 

process of weighment and preparation of the sample to place. However, in 

Mat. Ext-1 i.e. duplicate sample it is found that the sample was taken from 

each of the tablets i.e. both Nitrosun-10 and SPM tablets in the duplicate 

sample and it was not also sealed and it can be opened easily, because it was 

only close with the help of the adhesive. Thus, thee was totally not observed 

of the provisions of the NDPS Act. He also prepared any inventory in 

requirement for the provision of 100(A) of the NDPS Act. The FIR was filed on 

the next day i.e. on 29.10.2016. Admittedly the occurrence took place on 

28.10.2016, at about 7:30 p.m., whereas the FIR was filed on 29.10.2016, at 

about 11:30 a.m, it was evident from the Ext-3 i.e.  Printed Form of the FIR. 

There is no such explanation whether the accused was kept during  the said 

period of time. There is also no explanation whether the alleged sample and 

the seized items were kept in between the arrest and seizure and the time of 

filing of the FIR on the next day. Thus, there was total callousness on the 
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part of the seizure in handling the process of entire search, seizure and 

taking of sample. Subsequently save custody of the sample and seized items.  

10.    PW1 Sri Pabitra Kumar is the close eye witness and also 

seizure witness. His testimony reveals that on 28.10.2016, he went to the 

Kamakhya Railway Station  to see off a relation and he added that he went 

there at about 8:00 p.m.. He further testimony reveals that on seeing a 

crowd in the platform No.4, he went there to see what had happened and 

saw that the police apprehended a person. The witness further testified that 

the person is a drug peddler and also requested to put the signature as a 

witness. He further testified that police asked him about his name and his 

father’s name and he saw some tablets in the platform, collected by the 

police. He added further that he proved Ext-1 as the  seizure list and Ext-1(1) 

as his signature.  

11.  PW2 Moinul Haque Choudhury is the Investigating Officer of the case 

and he was entrusted in writing to do the investigation after lodging of the 

FIR. The witness stated that after receiving the case diary, he examined the 

informant SI Tapan Medhi and he also interrogated the accused person and 

after that the accused person was also arrested. He added further that he 

forwarded the accused to judicial custody after observing all the formalities. 

He added further that he forwarded the sample to the DFS, Kahilipara for 

examination. His testimony reveals that the same was also forwarded through 

Constable Nikunja Das GRPS, Guwahati. During cross-examination he testified 

that he received the sample from O/C, GRPS, Guwahati.  

12.  The only other witness examined by the prosecution is Dr. Dhrubajyoti 

Hazarika, who is the Deputy Director, Drugs and Narcotic Division, Directorate 

of Forensic Science, Kahilipara, Guwahati. He testified that on 29.10.2016, he 

received a sealed  parcel in connection with Guwahati GRPS Case No. 

166/2016, dated 29.10.2016 from his Director. He added that the parcel 

consisted of 15 exhibits enclosed in a sealed envelope. He further testified 

that the facsimile of the seal was found to be “GHTY GRPS”. His testimony 

reveals that one sealed envelope marked as S-1 containing (i) one sealed 

closed polythene packet containing 5 nos. of white tablets branded as 
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Nitrosun-10 weighing 0.560 gm X 5= 2.8 grams, which were marked by him 

as DN-507/16(a1) to DN-507/16(a5) respectively and (ii) one closed  

polythene packet containing 10 nos. of loose Blue coloured capsules branded 

ass SPM-PRX, weighing 0.560 gm X 10= 5.6 grams, which were marked by 

him as DN-507/16(b1) to DN-507/16(b10) respectively. He added that after 

examination of the sample the Exhibit DN-507/16(a1) to DN-507/16(a5) gave 

positive test for Nitrazepan and amount of Nitrazepam per tablet was found 

to be 8.90 mg and exhibit DN-507/16(b1) to DN-507/16(b10) gave negative 

test for Narcotic Drugs and psychotropic substances. However, the exhibits 

gave positive test for paracetamol Dicylomine and Tramadol.  

13.  Thus, evidently the question on being suspected narcotic drug, as 

regards SPM-PRX gave a negative test of narcotic drug.  

14.  The accused person in his statement under Section 313 of the Cr.P.C. 

admitted the position of all those tablets, but unknowingly about the nature 

of the tablets for supply to various pharmacy. However, he could not show 

any documents in support of his contentions. Thus, although on the face of 

the record, he admitted position of the tablets, but at the same time it is also 

evident that he had no knowledge about the nature of the tablets and hence 

onus to prove the case of the prosecution does not shift.   

15.  On the contrary, the prosecution side failed to prove the successfully 

completion of the entire search and seizing process. The search and seizing 

officer failed to follow the mandatory provision of law, as laid down in 

different sections of the NDPS Act. I have already noted that there was totally 

coalesces in executing the search and seizure and further in execution of 

sample taking process. No explanation was given to the custody of the 

sample and seized articles for the whole night and day till 11:30 a.m.  

16.  In view of the totally failure of the prosecution to follow the 

mandatory provision of law. Although there is an admission on behalf of the 

accused regarding his possession, I do not find it a fit case where a 

conviction under the provision of the NDPS Act can be slab upon the accused 

person. There are many rooms for doubt as because the sample packet 

remained un-seal through out the night and his proper custody was not 
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insured. The question remains whether the sample packet was actually 

prepared at Kamakhya Railway Station at the time of search and seizure or 

not. The only witness to the process of the search and seizure could not 

through any light whether any sample was taking at the time or not. When 

there is so much doubt and when the technicality were not followed by the 

Search and Seizing Officer, I constrained to hold that the prosecution has 

failed to prove the case.  

17.  In result, accused person, namely, Md. Marfat Ali is held not guilty of 

offence, punishable u/s 22(a) of the NDPS Act and they are accordingly 

acquitted and set at liberty forthwith. The bail bonds furnished on his behalf, 

will remain in force for the next 6 months. 

18. Signed, sealed and delivered in the open court on this 18th day of 

December, 2017 at Guwahati. 

                                                                     
                                          (S.P. Moitra) 

                                   Sessions Judge,  
            Kamrup(M), Guwahati  
  
Dictated & corrected by me.  

 

        (S.P. Moitra) 

       Sessions Judge,  
    Kamrup(M), Guwahati  
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A P E N D I X  

(A)  Prosecution Exhibits : 

 

Ext-1 : Search and Seizure list.. 

 Ext-2 : FIR 

 Ext-3 : Printed Form of the FIR. 

 Ext-4 : Forwarding letter 

Ext-5 : Extract Copy of the GD Entry No. 650, dated 28.10.2016. 

Ext-6 : Authority Letter 

Ext-7 :  Sketch Map.  

Ext-8 :  FSL Report.  

Ext-9 :  FSL forwarding letter.  

 

(B)  Defense Exhibit  : Nil 

 

(C)  Court Exhibit  : 

  

 Mat. Ext-1 : Duplicate sample.  

 

(E)  Prosecution Witnesses: 

 

PW-1 : Sri Pabitra Kumar 

PW-2 : Md. Moinul Haque  Choudhury 

PW-3 : Sri Tapan Medhi 

PW-4 : Dr. Dhrubajyoti Hazarika 

 

(F)  Defense Witnesses  : Nil 

 

(G)  Court Witnesses : Nil.  

 

 

                 (S.P. Moitra) 

                         Sessions Judge,  

                Kamrup(M), Guwahati 


