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DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Monday, the 18th day of December, 2017

Title Suit 74 of 2008

1. Eva Rasul, 
w/o Late Iftekhar Rasul,
2. Shahnaz Rasul,
3. Evan Ziaur Rasul,
4. Nafisa Rasul
Children of Late Iftekhar Rasul, 
All r/o Danish Road,
Lakhtokia, Panbazar,
Guwahati – 1. ………… Plaintiffs

-versus-

1. Hari Mordani,
w/o Late Kishore T. Mordani,
2. Asha Kakowani,
3. Meenu Kevlani,
4. Deepak Mordani,
Children of Late Kishore T. Mordani,
All carrying business at M/S Meenus’
All r/o Bolck 3, Nilkantha Apartments,
A. K. Azad Road, Rehabari,
Guwahati – 8. …………. Defendants

This suit coming on for final hearing on 06-03-2010, 07-10-2010, 29-01-2011, 

14-06-2012,  12-08-2014,  13-02-2015,  28-05-2015,  21-05-2015,  21-01-2016,  29-01-

2016, 18-08-2017 and arguments on 29-11-2017 in the presence of –

Mr. D. Baruah, Learned Advocate for the plaintiffs; and 

Mr. A. Sattar, Learned Advocate for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.
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J U D G M E N T

1. This is a suit for declaration, recovery of property and for realization of arrear 

rent.

2. The axiomatic strife between the parties, as it then was, is asseverated as under.

3. Iftekhar Rasul (since deceased) purchased 5¼ lechas land of dag no. 2194 (old) 

225 (new) patta 1197 (old) 746 (new) vide a registered sale deed bearing no. 199 dated 

10-01-1963 from Mir Muzzamil Hussain. Said Iftekhar Rasul mutated his name and after 

his death, his legal heirs, that is, the plaintiffs inherited the aforementioned property. 

During his lifetime, Iftekhar Rasul had constructed a RCC room measuring 51 ft. x 14 ft.  

(more so described in the Schedule ‘A’ to the plaint and hereinafter ‘suit property’). On 

01-01-1969, Iftekhar Rasul (plaintiffs’  predecessor) and Kishore Mordani (defendants’ 

predecessor) entered into an agreement for lease in respect of the suit property. The 

monthly rent was fixed @`800/- to be paid within the 1st week of the next month. The 

agreement was for three years till 31-12-1971. Plaintiffs alleged that the name of Imtiaz 

Rasul was wrongly inserted in the tenancy agreement who had no right over the suit  

property  and  he  was  not  a  signatory  to  the  said  agreement.  The  rent  was  to  be 

increased by 10% subject to renewal of the tenancy agreement. After the expiry of 

tenancy agreement on 31-12-1971, the tenancy continued with increase of rent @10% 

for every three-years term. On 02-02-2000, Kishore Mordani met his demise but the 

business of ‘M/S Meenus’ continued from the tenanted premises. Plaintiffs’ alleged that 

a suit T.S.201/1998 was filed as Kishore Mordani took steps to change the nature of the 

suit property but the said suit was withdrawn with liberty to file a fresh suit.  Plaintiffs’  

alleged  that  after  Kishore  Mordani’s  death,  the  defendants  violated  the  terms  and 

conditions of the tenancy and started to cause disturbances to Iftekhar Rasul who died 

on 05-01-2004. Plaintiffs’ alleged that the defendants, since November, 2001, did not 

pay rent to the plaintiffs’ predecessor or to them. Plaintiffs’ learnt that the defendants 

are paying rent to one Imtiaz Rasul. Plaintiffs vainly requested the defendants to pay 

rent to them and not to Imtiaz Rasul. The plaintiffs filed T.S.33/07 against Imtiaz Rasul.  

Being defaulter in payment of rent, the defendants owe an amount of `2,05,649/- since 

November, 2001. Plaintiffs alleged that the defendants have also blocked passage to the 

1st floor of the RCC room. Plaintiffs are in dire need of the suit property for the following 

reasons, namely, (i) the plaintiff no. 2 is an advocate by profession and she requires 

space to open up a chamber, (ii) the plaintiff no. 3 is an unemployed person and needs 

T.S.74/08    Page 2 of 16



space to start a business and (iii) the plaintiff no. 4, also unemployed, wish to open a 

beauty parlour. In 2006, the suit property was engulfed in fire making the RCC room 

weak but the plaintiffs’ request to the defendants for re-construction of the suit property 

yielded no results. The plaintiffs seek to evict the defendants from the suit property as 

well as to recover the arrear rent and compensation. Hence, the suit.

4. Defendants  filed  written-statement-cum-counter-claim.  Defendants  took  the 

usual pleas that the suit is not maintainable in law and on facts, suit has no 

cause of action, suit is bad for non-joinder of Iftikhar Rasul and Imtiaz Rasul as 

necessary parties, suit is barred by res judicata, suit is not properly valued and 

suit is barred by limitation. Defendants contend that the suit property is a joint 

estate of two landlords who are holding it jointly as Iftekhar Rasul and Imtiaz 

Rasul  were  brothers.  Defendants  contended  that  Imtiaz  Rasul’s  name  was 

included  in  Holding  No.  174  of  Ward  No.  30A  of  GMC.  Defendants  while 

admitting  that  Iftekhar  Rasul  and  Kishore  Mordani  entered  into  a  tenancy 

agreement on 01-01-1969 but contended that Imtiaz Rasul has been and is still 

receiving  the  rent  as  co-landlord  from  the  defendants,  which  was  never 

challenged by Iftekhar Rasul during his lifetime. Defendants contended that the 

tenancy, after its expiry on 31-12-1971, continued with the efflux of time with 

increase of rent @10% but such increase of rent was not a continuing increase 

allegedly after every three years. Defendants contended that Kishore Mordani 

expired on 23-02-2000 and not on 02-02-2000 as alleged. It is contended that 

the co-landlord permitted Kishore Mordani to install fittings and furniture without 

any alterations or additions to the suit property. Defendants denied that there 

was  a  strained  relationship  between  the  predecessors  of  plaintiffs  and 

defendants as alleged or after their demise, as it was defendant no. 4 who came 

forward  to  help  by  paying  `1,62,000/-  to  Iftekhar  Rasul  for  his  specialized 

medical treatment. It is contended that on various occasions, the defendant no.4 

paid a total of `1,75,000/- apart from `1,62,000/- paid to Iftekhar Rasul during 

his lifetime who faced pecuniary hardships who also offered to sell his share of 

the suit  property together  with five  lechas  of  land to defendant no.  4  for  a 

consideration  of  `5,00,000/-  out  of  which  `2,25,000/-  was  received  as  an 

advance. Defendants contended as regards to the allegation of non-payment of 

rent from November, 2001 that the money tendered to Iftekhar Rasul and to Eva 

Rasul for the treatment of Iftekhar Rasul was the money advanced against the 
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proposed sale of his share of the suit property and also against the prevailing 

rent and future rent as proposed by Iftekhar Rasul since the condition precedent 

of  the  proposed  sale  was  obtaining  of  the  sale  permission  which  was  not 

obtained during the lifetime of Iftekhar Rasul. Defendants contended that the 

claim of  arrear  rent  is  time-barred.  Defendants  contended  that  Imtiaz  Rasul 

received rent of `3,300/- for the months of August to October, 2008 and `2,200/- 

for the months of November and December, 2008, thus, the plaintiffs are not 

entitled to rent as shown in Schedule ‘B’ to the plaint. Defendants contended 

that the passage leading to the terrace in the form of staircase is situated four 

rooms  away  from the  suit  property  and  is  situated  at  the  northern  side  of 

Kamarpatty mosque. Defendants denied that any passage is blocked as alleged. 

Defendants have denied that they have materially impaired the value and utility 

of the suit property rather it is still in the same condition as let out in 1969 and 

by efflux of time, it has become commercially viable. Defendants contended that 

the bonafide requirement is neither feasible nor practical. Defendants contended 

that  the  plaintiff  and  defendant  no.  1  and  her  husband  had  taken  money 

amounting to `5,62,000/-, which is yet to be settled in spite of several requests 

made  by  the  defendants.  The  defendants  seek  for  a  declaration  that  the 

defendants are entitled to `5,62,000/- from the plaintiffs. Defendants also prayed 

for dismissal of the suit with costs.

5. Plaintiffs  filed  written-statement  against  counter-claim  contending  that  the 

counter-claim is not maintainable,  counter-claim is  without proper Court Fees 

and the same is barred by limitation. Plaintiffs denied that their predecessor-in-

interest proposed to sell his share of the suit property along with the five lechas 

land to defendant no. 4 and entered into an agreement for sale dated 05-07-

2002 for  a  consideration of  `5,00,000/-  out  of  which the defendant  paid  an 

advance of  `2,25,000/-. Plaintiffs also denied that their predecessor-in-interest 

took `1,62,000/- from defendant no. 4 as alleged. Plaintiffs contended that they, 

during the lifetime of Iftekhar Rasul, requested the defendants to pay them the 

rent but the latter did not pay any rent to the former rather threatened them. 

Plaintiffs served notices dated 05-10-2005, 16-06-2006 and 08-02-2008 to the 

defendants  but  they  did  not  replied.  Plaintiffs  prayed  for  dismissal  of  the 

counter-claim with costs.

6. Upon the pleadings, the then learned Civil Judge (Senior Division) No. 2, Kamrup 
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framed the following issues on 21-04-2009.

ISSUES

(1) Whether the suit is maintainable in its present form and order?

(2) Whether the defendants have defaulted in payment of rent to the 

plaintiffs?

(3) Whether  the  plaintiffs  have  bonafide  requirement  of  the  suit 

premises?

(4) Whether the defendants have violated sub-section A of Section 5 

of the Assam Urban Areas Rent Control Act, 1972 and thereby liable to be 

evicted?

(5) Whether the plaintiffs are entitled to an amount of  `2,05,649/- 

from the defendants along with interest pendente lite and future @18% 

per annum?

(6) Whether the counter-claim filed by the defendants is maintainable 

in law and on facts?

(7) Whether the defendants are entitled to any declaration as well per 

permanent injunction as prayed for in the counter-claim?

(8) Whether the plaintiffs are entitled to get the decree as prayed 

for?

(9) What other relief/reliefs the parties are entitled to get?

7. The  plaintiff  no.2  Shahnaz  Rasul,  examined  herself,  by  way  of  evidence-on-

affidavit,  as  P.W.1  and tendered as  many  23 documents  marked as  Exhibits. The 

defendant  no.4  Deepak  Mordani  adduced  his  evidence-on-affidavit  as  D.W.1  and 

tendered  as  many  as  25  documents  as  Exhibits.  Defendants  also  examined  Dilip 

Gurdasani as D.W.2 and Sujit Chowdhury as D.W.3. All the witnesses, except D.W.2, 

were cross-examined by either side.  Vide order dated 18-08-2017, the evidence-on-

affidavit of D.W.2 stood expunged.

8. I have heard courteously the elaborate arguments of learned advocates for the 

plaintiffs and defendants.

9. Mr. D. Baruah, learned counsel for the plaintiffs would submit while relying on 

authoritative  pronouncements  as  reported in  (2014) 6 SCC 1 Harshad  Govardhan 

Sondagar vs. International Assets Reconstruction Company Limited & Others, (2014) 9 

SCC 309 Krishna Kumar Rastogi vs. Sumitra Devi, (2012) 2 SCC 155 Mohd. Ayub & 
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Another  vs.  Mukesh Chand,  (2003)  8 SCC 752  R.  Ve.  Venkatachala  Gounder  vs.  

Arulmigu Viswesaraswami & V.P. Temple & Another, (1995) 5 SCC 698 R. V. Bhupal  

Prasad vs.  State of  A.P.  & Others and  (1972) 1 SCC 388  Shawanji  Lakhamshi  & 

Others vs. Himatlal Jamnadas Dani & Others and  (2003) 8 SCC 745  Narbada Devi  

Gupta vs. Birendra Kumar Jaiswal & Another that it si  the choice of the landlord to 

choose the place for the purpose which is most suitable for him and the landlord has 

complete  freedom  in  the  matter  and  that  the  landlord  is  the  best  judge  of  his 

requirement and Courts have no concern to dictate the landlord as to how and in what 

manner he should live.

10. Per contra, Mr. A. Sattar, learned counsel for the defendants would submit while 

relying on a decision as reported in  2016 (1) GLT 130 Abdul Razak (Md.) vs. Bipul  

Deb that the burden of proof always lie on the plaintiff to make out and establish a clear 

case  for  granting  a  decree  by  adducing  sufficient  evidence  to  discharge  the  onus 

irrespective of the question whether the defendants have proved their case or not.

11. I have also meticulously perused the case-record and the evidence-on-record. 

RELEVANT TESTIMONIES / EVIDENCE

12. P.W.1 Shahnaz Rasul has reiterated the averments made in the plaint. P.W.1 

identified the certified copy of sale deed as Exhibit A,  jamabandis  as Exhibits B,  C, 

land revenue paying receipts as  Exhibits D   to  G,  municipal tax paying receipts as 

Exhibit  H,  agreement  dated  01-01-1969 as  Exhibit  I,  certificate  copies  of  orders 

passed in T.S.201/98 as Exhibit J, medical prescription as Exhibit K, FIRs as Exhibits 

L,  M,  O, application dated 07-06-2006 as Exhibit N, legal notices as Exhibits P and 

Q, postal receipts as  Exhibits R  to  W. The additional evidence-on-affidavit of P.W.1 

reveals that she has identified the certified copies of evidence-on-affidavits in T.S.33/07 

as Exhibits X to AA.

13. In her cross-examination, P.W.1 stated that the previous suit T.S.201/98 so filed 

by her father against the defendants bit the said suit was withdrawn for formal defect 

and subsequently, T.S.33/07 was filed against Imtiaz Rasul for declaration of right, title 

and interest of the legal heirs of Late Iftekahr Rasul, which is pending disposal. P.W.1 

stated that the name of Imtiaz Rasul has illegally appeared in Holding no. 174 Ward 

No.30A and presently, the defendants are occupying the said Holding as tenants. P.W.1 

stated that Imtiaz Rasul is collecting rent illegally from the heirs of Late Kishore Mordani 

in respect of the suit property. P.W.1 also stated that since 01-01-1969, Imtiaz Rasul 

was collecting the rent from Kishore Mordani but he collected it unathorizedly with her 
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father’s consent and after the demise her father and Kishore Mordani, the defendants 

are paying rent to Imtiaz Rasul unathorisedly. P.W.1 stated that her father never filed a 

suit  challenging  the  agreement  dated  01-01-1969.  P.W.1  stated  that  she  has  not 

submitted any municipal tax payment receipt w.e.f. 01-01-1969 till 1999. P.W.1 stated 

that no document has been filed to show that the defendants or their predecessor paid 

the rent either to the plaintiffs or their predecessor till October, 2001.

14. D.W.1 Deepak Mordani adduced his evidence-on-affidavit and substantiated the 

contentions made in the written-statement. D.W.1 identified the Commissioner’s Letters 

as Exhibits 1, 2, certified copy of plaint in T.S.201/98 as Exhibit 3, certified copy of 

order dated 18-12-2001 in T.S.201/98 as Exhibit 4, money receipts by Iftekhar Rasul 

as Exhibits 5 to 11, money receipts by Eva Rasul as Exhibits 12 to 17, agreement for 

sale dated 07-05-2002 as  Exhibit 18, notice dated 08-02-2008 as  Exhibit 19, reply 

dated 28-02-2008 as  Exhibit 20, postal receipt as  Exhibit 21, returned envelope as 

Exhibit 22 and rent receipts as Exhibits 23 to 25.

15. Put to cross-examination, D.W.1 stated that he does not know the owner of the 

land where his shop is situated. D.W.1 stated that he has not produced all the rent 

receipts in respect of the tenanted premises for the last 46 years to show that the rent 

was tendered to Iftekhar Rasul and Imtiaz Rasul barrign the  Exhibits. D.W.1 stated 

that Iftekhar Rasul and Imtiaz Rasul are his landlords as an agreement was executed 

between his father and landlords showing authorization by Iftekhar to Imtiaz to collect 

rents but he cannot say whether the said agreement has been exhibited or not. D.W.1  

stated that in the agreement dated 01-01-1969, Imtiaz Rasul was not a signatory and 

that the said agreement was not extended in any manner. D.W.1 stated that he has 

been paying rent of Rs.1800/- each to the two landlords. D.W.1 stated that he still  

recognize Imtiaz Rasul as his landlord.

16.  D.W.3 Sujit Chowdhury deposed that he is an attesting witness in agreement for 

sale dated 07-05-2002 executed by Iftekhar Rasul regading sale of his share in the suit  

property in favour of Deepak Mordani.D.W.3 identified his signature as Exhibit 18(x). 

Put to cross-examination, D.W.3 stated that he works in ‘M/S Meenus’ as a salesman. 

D.W.3 stated that at present, Iftekhar Rasul is the owner of the land where the shop 

’M/S Meenus’ stands and Imtiaz Rasul is the owner of the house over the said land.

17. My decision on the Issues is given below.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUES No. 1   and   6  
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18. Except  taking  a  general  plea  in  their  respective  pleadings  that  the  suit  and 

counter-claim is not maintainable, nothing is found in either of the pleadings to hold 

that the suit or the counter-claim is not maintainable in law or on facts. 

19. Hence, the suit as well as the counter-claim is maintainable in its present form 

and manner. Both the Issues are decided in the affirmative.

ISSUES No. 2  ,   3   and   4  

20. These three Issues, so co-related, are taken up together for the sale brevity. The 

decisions in Issues No. 2 and 3 will have a bearing in adjudicating Issue No.4. Foremost, 

let  me  ascertain  the  relationship  of  landlord-tenant  between  the  plaintiffs  and 

defendants. 

21. The  tenancy  started  when  the  plaintiffs’  and  the  defendants’  respective 

predecessor-in-interest,  namely,  Iftekhar  Rasul  and  Kishore  Mordani  entered  into  a 

tenancy agreement dated 01-01-1969  Exhibit I  in respect of the suit property for a 

monthly rent of `800/- under certain terms and conditions. The tenancy period was for 

three years and the agreement stood determined on 31-12-1971. There was no renewal  

of written tenancy agreement but the tenancy and possession was continued by Kishore 

Mordani with increase of rent at a certain rate. There is no squabble in the Bar as 

regards to the said factual aspect. However, the tenancy relationship got strained soon 

after the death of Kishore Mordani.

22. Having  taken stock  of  the  pleadings,  evidence-on-record  and  the  arguments 

founded thereon, it emerges out is that the defendants do not consider the plaintiffs 

their absolute landlords, rather, regard the plaintiffs as co-landlords along with Imtiaz 

Rasul.

23. The plaintiffs averred in paragraph 1 of the plaint that Iftekhar Rasul purchased 

the Schedule ‘A’ land vide a registered sale deed Exhibit A from Mir Muzzamil Hussain 

and upon which land stands the RCC room measuring 51 ft. x 14 ft. assessed by GMC as 

Holding No. 38 (old0 174 (new), that is, the suit property. Plaintiffs further averred at 

paragraph 2 of the plaint that Iftekhar Rasul’s name was mutated in relevant record of  

rights and after his death, the plaintiffs’ name were mutated by virtue of inheritance and 

that it was Iftekhar Rasul who constructed the said RCC room and the Holding was 

allotted in his name.

24. In reply, the defendants contended at paragraph 21 of written-statement that 

the premise is owned by two landlords Iftekhar Rasul and Imtiaz Rasul. AT paragraph 

22 of the written-statement, the defendants further contended that Iftekhar Rasul alone 
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did not constructed the RCC room and that the name of Imtiaz Rasul was also included 

in the Holding No. 174 vide Exhibits 1, 2 as per orders of Standing Appeal Committee 

of GMC. Defendants have not been able to deny specifically or by necessary implication 

the  plaintiffs’  said  contention  of  fact  of  Iftekhar  Rasul’s  purchase  and  subsequent 

mutation of the land where the suit property stands, which tantamount to an admission. 

It is not sufficient for defendants to state generally the grounds alleged by the plaintiffs, 

but they must deal specifically with each allegation of fact which they do not admit. In 

the instant suit, defendant’s contention in para no. 21 of written-statement is vague and 

evasive and is not supported by any documentary evidence and hence, the plaintiffs’ 

averment of fact in para no. 1 of the plaint is taken as admitted by defendants. In such  

an event, the admission itself being proof, no other proof is necessary (Order VIII Rr. 3,  

4 and 5 CPC and Section 58 of the Indian Evidence Act).

25. That apart, mere inclusion of Imtiaz Rasul’s name in the Holding No. 174 along 

with Iftekhar Rasul does not make the former the owner of the said Holding. Moreover,  

no  reliance  can  be  placed  on  Exhibits  1,  2 as  these  are  photocopies  and  the 

defendants have not been able to place the originals of the same so as to prove the 

same. Section 64 of the Indian Evidence Act provides that documents must be proved 

by primary evidence. The D.W.1 has not assigned any reasons or grounds for exhibiting 

the  photocopy  documents  and  as  such,  Exhibits  1 and  2  are  not  admissible  in 

evidence.

26. As far as the ownership of RCC house standing of Schedule ‘A’ land is concerned, 

the sale deed Exhibit A does not find mention of a building. This aspect further need 

not  detain  us  long.  Section  3  of  the  Transfer  of  Property  Act defines  immoveable 

property as ‘immoveable property does not include standing timber, growing crops or  

grass’. However,  Section 3(26) of the General Clauses Act, 1897 defines immoveable 

property to include land, benefits to arise out of land, and things attached to the earth,  

or permanently fastened to anything to the earth. Section 2(6) of the Registration Act, 

1908 defines “immovable property” to include land, buildings,  hereditary allowances, 

rights to ways, lights, ferries, fisheries or any other benefit to arise out of land, and 

things attached to the earth or permanently fastened to anything which is attached to 

the earth, but not standing timber, growing crops nor grass. 

27. Situated thus, in terms of aforesaid definitions, even if there is no mention of 

building in  Exhibit A sale deed, primarily, it is, by having regard to all the facts and 

circumstances and the contents of Exhibit A sale deed as well as under the provision of 
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Section 8 of the Transfer of Property Act, I am of measured opinion that the plaintiffs 

acquired rights in the RCC house standing on and along with the Schedule ‘A’ land.

28. It is seen from the above discussion that the plaintiffs  have discharged their 

burden  of  proving  the  fact  that  defendants  are  their  tenant  in  respect  of  the  suit  

property; as such, the onus shifts on the defendants to prove the fact that they are not 

the tenant of the plaintiffs but of Imtiaz Rasul. The defendants have failed to discharge 

their onus by leading any evidence, far less cogent evidence in any manner to show that 

Imtiaz Rasul owned the suit property. The defendants have not examined Imtiaz Rasul,  

who is still alive, and he would have the knowledge as to how and in what manner he 

came to own the suit property. There is no defendants’ evidence to hold that  the suit 

property is the purchased property of Imtiaz Rasul. An adverse inference u/s 114(g) of 

Evidence Act, nonetheless, arises against defendants for withholding a material witness 

in the form of Imtiaz Rasul because he, if testifed, might had become unfavourable to 

the defendants. No explanation is coming forth from mouth of D.W.1 in this regard.

29. Thus, it can be inferred held that the defendants are the tenant in respect of the 

suit property; as such, it is held that there exists a landlord and tenant relationship  

between  the  plaintiffs  and  the  defendants,  which  started  from  the  time  of  their  

respective father.

30. Now, coming to the aspect of default in payment of rent, the pleading of the 

plaintiffs and the P.W.1’s evidence shows that the defendants have not paid the monthly 

rent from November, 2001. To the said allegation of fact, defendants’ pleading and the 

D.W.1’s evidence reflects that they tendered money to Iftekhar Rasul and Eva Rasul for  

the treatment of Iftekhar Rasul, which money was purportedly the money advanced 

against the proposed sale of his share of the suit property and also against prevailing 

rent and future rent as proposed by Iftekhar Rasul.

31. D.W.1’s  evidence through  Exhibits  5 to  11 money receipts  (without  dates) 

shows that  Iftikhar  Rasul  certain  amount  of  monies  as  advance  house-rent.  Except 

Exhibit 12, the Exhibits 13, 14, 16, 17 show that Eva Rasul received the house-rent. 

Exhibit  12  reflects  that  Eva Rasul,  on 22-05-2003,  received  `1,000/-  from Deepak 

Mordani for the treatment of Iftekhar Rasul. Exhibit 15 does not show anything to hold 

that Eva Rasul received  `2000/- as house rent. Thus, what transpires out is that the 

defendants paid the house-rent to the predecessor of the plaintiffs and after his death, 

to the plaintiffs in respect of the suit property. 

32. Exhibit 13 reveals that Eva Rasul received rent of `20000/- on 08-07-2003 and 
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`30000/- on 09-07-2003,  `10,000/- on 11-11-2003 vide  Exhibit 14,  `2000/- on 17-09 

vide Exhibit 15, `12000/- on 09-04-2014 vide Exhibit 16 and `100000/- vide Exhibit 

17.  Thus,  from the  defendants’  documents  marked  as  Exhibits,  more  particularly, 

Exhibits 5 to 17, it cannot be said that the defendants have paid the monthly rent to 

Iftekhar Rasul or to the plaintiffs regularly. Be that as it may, from a perusal of Exhibit 

16, it appears the defendants lastly paid the rent on 09-04-14. There is no document to 

hold that the defendants paid the rent since May, 2014 till the filing of the suit or have 

been paying the rent during the pendency of the suit to the plaintiffs.

33. There is no evidence, oral or documentary, on part of the defendants to hold 

that  the  right  in  respect  of  the  suit  property  vests  with  the defendants  even after 

termination of tenancy agreement Exhibit I. Defendants even did not show concretely 

that they had any right to attorn to Imtiaz Rasul. Defendants have failed to elicit as to 

why they continued to  possess  the suit  property  even after  termination  of  tenancy 

agreement Exhibit I. The defendants also could not clearly show that they are paying 

the rent to the plaintiff on every month after November, 2001 or after May, 2014, which 

goes on to show that the defendants, being tenants-by-holding-over, have defaulted in 

paying the rent.

34. So far as  Exhibit 18  agreement for sale is concerned, it is not a concluded 

contract and there is nothing on record to hold that the defendants have taken steps to 

enforce the specific performance of said contract.

35. Thus, it can be inferred that Iftekhar Rasul was the landlord and after his death,  

the plaintiffs are the landlords of the suit property. Kishore Mordani was the tenant and 

after his death, the defendants are, admittedly, the tenants in it. It can be held that the 

predecessors’ of the plaintiffs and the defendants entered into a tenancy agreement 

(Exhibit I) for a period of three years, which expired on 31-12-1971. Plaintiffs issued a 

notice  dated  16-06-2006  Exhibit  P  to  defendants  asking  them  to  vacate  the  suit 

property followed by another notice dated 08-02-2008 demanding arrear rent  Exhibit 

Q, but the defendants neither vacated the suit property nor paid the arrear rent, as 

such, the defendants’ became tenants-by-sufferance and therefore, they had not right 

to continue to possess the suit  property and consequently, the defendants’  have no 

right  to  continue  to  possess  the  suit  property  (relied  on  United  Bank  of  India  vs.  

Tinsukia Development Corporation [1996 (3) GLT 239]).

36. For all the foregoing rationale, I am of measured opinion that the defendants 

have defaulted in payment of rent to the plaintiffs.
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37. As  far  as  the  bonafide  requirement  of  the  suit  property  by  the  plaintiffs  is 

concerned, plaintiffs’ pleading and evidence shows that plaintiff no.2 requires space to 

open an advocate chamber and plaintiff no.3, 4, being unemployed, proposed to start 

new business. There is no traversal or rebuttal of the said facts that plaintiff no.2 is not 

an advocate or plaintiff no. 3, 4 are not unemployed persons. Thus, the requirement of 

the plaintiffs can be termed as genuine, honest and sincere. It is for the landlord to 

decide as to the best use the suit property should be put to. There is nothing wrong on 

the part of a landlord in making plans for a better living by doing business or starting an 

advocate’s chamber. Thus, the plaintiffs have been able to probabilize that they have 

bonafide requirement of the suit property.

38. So far as the allegations of defendants’ violating the provisions of Section 5(1)(a) 

of  Assam Urban Areas Rent Control  Act,  1972 is  concerned, plaintiffs’  pleading and 

evidence reflects that the defendants allegedly blocked the passage leading to the first  

floor  of  the suit  property.  It  appears  that  the defendants have denied blocking the 

passage to the terrace as alleged because defendants’ pleading and evidence shows 

that  the  passage leading  to  the terrace is  situated  four  rooms away from the suit  

property and is on the northern side of the Kamarpatty mosque, as such, the burden lie  

upon the plaintiffs to prove that the defendants have blocked the passage. The plaintiffs  

have led no cogent evidence in this regard. The only evidence vide  Exhibit P notice 

dated  16-06-2006  reveals  that  the  defendants  started  to  renovate,  repair  the  suit 

property after the fire incident but without informing the plaintiffs. D.W.1 admitted that 

renovation works were carried out in 1998. Situated thus, it cannot be said that the 

defendants have violated the provisions of Section 5(1)(a) of Assam Urban Areas Rent 

Control Act, 1972. Issue No. 4 is answered in the negative and against the plaintiffs.

39. Issues No. 2 and 3 are answered in the affirmative and for the plaintiffs.

ISSUE No. 5

40. The  plaintiffs  have  claimed  `2,05,649/-  as  arrear  rent  from  the  defendants 

calculated w.e.f.  November, 2001 till March, 2008 as depicted in Schedule ‘B’ to the 

plaint.

41. Plaintiffs  contention and their  evidence on record shows that  the defendants 

have  defaulted  in  payment  of  monthly  rent  since  November,  2001.  Contrarily, 

defendants’ contention and evidence reflects that they have been paying the rent to 

Imtiaz Rasul. 

42. It is an admitted position that the rent increased @10% every three years. The 
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initial  rent  was  `800/-  and  when  calculated  till  31-12-2007,  the  rent  became 

`2510.69p/-. From 01-01-2008, the rent became `2761.76p/-. Thus, the arrear rent due 

w.e.f. November, 2001 till March, 2008 comes to `1,84,988/-. 

43. However, as Article 52 of the Limitation Act, 1963 prescribes three years to file a 

suit for arrears of rent and the time from which such period begins to run is when the 

arrears become due, thus, I opine that the plaintiffs are not entitled to realize arrear 

rent from November, 2001 rather the plaintiffs shall be entitled to arrear rents w.e.f. 

April, 2005 as the suit was filed on 05-04-2008. Situated thus, the plaintiffs are entitled 

to an amount of `93,648.24p/- only from the defendants.

44. As there was no loss incurred by the defendants, refusing to payment of rent to 

the landlords, would amount to unjust enrichment. The defendants have no right to 

reap such unjust  enrichment.  For  the  foregoing  reasons,  the  defendant  is  liable  to 

refund the earnest money amounting `93,648.24p/- to the plaintiff. Now, the question is 

whether the defendants are liable to pay an interest @18% per annum on the said 

amount?  There  is  no  such  clause  in  the  initial  tenancy  agreement.  ‘Interest’  is  a 

comprehensive term to describe any claim or right or privilege of an individual. The 

word ‘interest’  is basically of two types. One is legal.  Another is conventional. Legal 

interest is prescribed by statute. Conventional interest is interest at a rate that has been 

set and agreed upon by the parties themselves without outside intervention. Ordinarily,  

a person who is deprived of his money to which he is legitimately entitled as of right is  

entitled to be compensated in deprivation thereof, call it by whatever name.

45. Hence, in my considered opinion, as the transaction between the parties was 

purely tenancy transaction, and as the defendants failed to pay the monthly rent due to 

the plaintiffs, hence, the interest @9% per annum, which is neither  sumptuous nor 

impecunious, is liable to be paid by the defendants on the amount of  `93,648.24p/- 

w.e.f. the date of filing of suit till its realization.

46. Issue No. 5 is answered in the affirmative and for the plaintiffs.

ISSUE No. 7

47. As far as the counter-claim of defendants is concerned, they have claimed an 

amount of `5,62,000/- from the plaintiffs towards the money advanced settled first on 

account of rent and the balance on account of future rent as the sale was not effected  

by Iftekhar Rasul.

48. D.W.1’s documents marked as  Exhibits 5  to  17  reveals that the defendants 

allegedly gave certain amounts of money, that is, a total of `3,17,000/- to Iftekhar Rasul 
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and  Eva  Rasul  on  different  dates.  The  defendants,  further,  allegedly  advanced  a 

consideration of `2,25,000/- out of `5,00,000/- to Iftekhar Rasul in pursuance to Exhibit 

18 agreement  for  sale.  There  is  no  stipulation  in  Exhibit  18  that  the  advance 

consideration would be adjusted towards money advanced on account of rent or future 

rent.  Moreover,  the  defendants’  never  tried  to  enforce  the  performance  of  said 

agreement in the Court. The D.W.3 was an attesting witness in Exhibit 18 yet he, in 

his cross-examination, has pleaded ignorance about the contents of his evidence-on-

affidavit or about the dispute involved in the suit. Thus, no reliance can be put upon the 

D.W.3’s evidence. In such circumstances, it cannot be said that the defendants’ have 

been  able  to  probabilize  the  relief  of  declaration  for  their  claim  over  the  money 

advanced amounting to `5,62,000/- to the plaintiffs, more so, when such claim is also 

barred by law of limitation in view of Article 58 of Limitation Act. As the defendants have 

failed  to  probabilise  their  right  of  declaration  in  respect  of  the  money,  hence,  the  

consequential relief of permanent injunction fails.

49. Issue No. 7 is decided in the negative and against the defendants.

ISSUES No. 8   and   9  

50. Now, let me see, whether the suit is barred by limitation or not because Section 

3  of  the  Limitation  Act,  1963 provides  that  subject  to  the  provisions  contained  in 

Sections  4  to  24 (inclusive),  every  suit  instituted,  appeal  preferred,  and  application 

made after the prescribed period shall be dismissed although limitation has not been set 

up as a defense.

51. Article 67 of the Limitation Act   prescribes a period of twelve years to file a suit 

by a landlord to recover possession from a tenant and the time from which period 

begins  to  end  is  when the tenancy  is  determined.  There is  no tenancy  agreement 

between the parties yet the tenancy continued since 1969. The cause of action firstly  

arose  on  08-12-2001,  when  the  defendants  stopped  paying  rent.  The  right  to  sue 

accrued on 16-06-2006, the date of issuance of notice to defendants asking them to 

vacate the suit  property. The suit  filed on 05-04-2008 is, thus,  within the period of 

limitation.

52. Having regard to the emanations as discussed hereinabove, the pleadings of the 

parties referred to here-in-before at the time of narration of facts of the respective 

cases of the parties and the evidences so deposed clearly establish that the plaintiffs are 

entitled to the decree and relief  of  declaration,  recovery of arrear rent,  recovery of 

possession of suit property only to the extent as outlined above. The plaintiffs are not 
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entitled to the prayers of declaration that defendants have no authority to and right to 

block the passage to the first floor, permanent and mandatory injunction as they have 

not led any cogent evidence in this regard. Defendants’ prayer so made in the counter-

claim is liable to be dismissed with costs.

53. These two Issues are answered to the extent above.

O R D E R

54. The plaintiffs’ suit is decreed on contest with costs. The plaintiffs are entitled to 

the following reliefs only –

a. It is decreed and declared that the defendants are liable to be evicted 

from the suit property on the grounds of defaulter in payment of rent and 

of bonafide requirement.

b. It is decreed that the defendants be evicted from the suit property more 

so described in Schedule ‘A’ to the plaint who shall deliver vacant and 

khas possession of the tenanted premises to the plaintiffs.

c. It is decreed that the defendants do pay arrear rent of `93,648.24p/- only 

to the plaintiffs, preferably, within three months from today, which will  

carry a simple interest @9% per annum from the date of filing of  suit till  

its realization.

d. It  is  hereby decreed and directed that  the defendants do pay to the 

plaintiffs the costs of the suit, which would carry an interest @6% per 

annum from the date of decree till full and final realization.

55. The defendants’ counter-claim is dismissed on contest with costs.

56. DRAW up a decree accordingly.

GIVEN under my hand and seal of this Court on this 18th day of December, 2017 

at Kamrup (M).

(A. J. BORAH)
 Civil Judge No.2,
 Kamrup (M).

T.S.74/08    Page 15 of 16



T. S. 74/2008

APPENDIX

EXHIBITS

Exhibits of the Plaintiffs

Exhibit A – Sale Deed
Exhibits B, C – Jamabandis
Exhibits D to G – Land Revenue Paying Receipts
Exhibit H – Municipal Tax Paying Receipts
Exhibit I – Agreement dated 01-01-1969
Exhibit J – Certified copies of orders passed in T.S.201/98
Exhibit K – Medical Prescription
Exhibits L, M, O – FIRs
Exhibit N – Application
Exhibits P, Q – Legal Notices
Exhibits R to W – Postal Receipts
Exhibits X to AA – Evidences-on-affidavits in T.S.33/07

Exhibits of the Defendants

Exhibits 1, 2 – GMC Commissioner’s Letters
Exhibit 3 – Certified copy of plaint in T.S.201/98
Exhibit 4 – Certified copy of order dated 18-12-2001 in T.S.201/98
Exhibits 5 to 11 – Money Receipts by Iftekhar Rasul
Exhibits 12 to 17 – Money Receipts by Eva Rasul
Exhibit 18 – Agreement for sale dated 07-05-2002
Exhibit 19 – Notice dated 08-02-2008
Exhibit 20 – Reply dated 28-02-2008
Exhibit 21 – Postal receipt
Exhibit 22 – Return Envelope
Exhibits 23 to 25 – Rent Receipts

WITNESSES

Plaintiffs’ witness

P.W.1 – Shahnaz Rasul

Defendants’ witness

D.W.1 – Deepak Mordani
D.W.2 – Dilip Gurdasani (Expunged)
D.W.3 – Sujit Chouwdhury

Civil Judge No.2
Kamrup (M)
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