
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C.Das,

   Addl. Sessions Judge No.1

   Kamrup (M) Guwahati

(  Revision  against  the  order  dated  28/2/17  passed  in  Khetri  PS  Case 

no.191/15 by learned Sub-Divisional Judicial Magistrate (S) No.1, Kamrup (M) 

Guwahati )

JUDGMENT IN CRIMINAL REVISION NO.28/2017

Samsur Rahman

.... Petitioner

versus-

1. State of Assam

2. Sri Raju Chetri

3. Tata Motors Finance Ltd

              .... Opposite Parties

Appearance :

For the petitioner : Mr. Y. Sikdar, H.K. Deori, Advocates

for the opp.parties : Mr. B.Bhattacharjya, Addl. PP. Mr.R.R.Baishya, S. Baruah, 

         Ms. B. Gogoi, Advocates

Date of hearing    : 22/11/17, 5/12/17

Date of judgment : 19/12/17

JUDGMENT

1. This  revision petition is  filed u/s  397/399 Code of Criminal 

Procedure,  by  the  petitioner  against  the  order  dated  28/2/17  passed  by 

learned Sub-Divisional Judicial Magistrate (S) No.1 Kamrup (M) Guwahati in 

Khetri PS Case No.191/15 u/s 392 IPC whereby, the zimma petition of the 

petitioner for zimma  of truck no.AS-01/GC-2583 was rejected. 
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2. The case of the petitioner briefly, is that the petitioner is the 

registered owner of the vehicle bearing registration no.AS-01/GC-2583 truck 

and  a  one  unregistered  newly  purchased  TATA Indigo  four  wheeler  chasis 

no.MAT607331FPD208558  and  engine  no.4751DT14DUYP27307.  Both  the 

vehicles were hypothecated to the opposite party no.3; TATA Finance Ltd. 

The opposite party no.2 took the truck no.AS-01/GC-2583 from the petitioner 

on hire/lease to run the vehicle by paying monthly fare to the petitioner. The 

opposite party no.2 claverly by making a conspiracy to obtain illegal  gain 

with the help of the driver who was employed by the opposite party no.2, 

had shown that the vehicle has been forcefully taken away by some unknown 

persons from Barpahar, near Choudhury Nursery, Khetri. In fact, the opposite 

party no.2 and the driver of the vehicle by making a plan, tried to sell the 

vehicle outside Assam. Accordingly,  the opposite party  no.2 had filed the 

false and fabricated FIR before the Khetri police station on 13/12/15. A case 

as Khetri PS Case no.191/15 u/s 392 IPC was registered. Hence the I/O of the 

case seized the said vehicle on 29/12/15 and sent the seizure list to the 

concerned  Magistrate  on  20/12/15  which  after  one  year  of  seizure.  It  is 

stated that in the seizure list, the said truck was shown as bearing no.NL-

08/A-6274 but it was seizure of truck no.AS-01/GC-2583. The I/O of the case 

also, seized the newly purchased four wheeler TATA indigo (ECS) vehicle of 

the petitioner from a garage of Nagaon. The new four wheeler was purchased 

from SBM Motors Pvt. Ltd., Guwahati vide sale certificate no.SbmMOT-1516-

00311-SC dated 11/7/15 which was yet to be registered. 

3. The petitioner further stated that the opposite party no.2 by 

making a false and fabricated agreement for sale of the said truck no.AS-

01/GC-2583 wherein, allegedly had shown that the petitioner has executed 

the agreement for consideration. In fact, the petitioner never executed any 

agreement for sale of the said truck to the opposite party no.2. Moreover, 

the  engine  number  of  the  said  truck  in  the  agreement  is 

no.B591803251863428788 whereas, actually it was no.B591803251C63428788. 

The  opposite  party  no.2  on  the  strength  of  the  false  and  fabricated 

agreement as mentioned above, filed a petition u/s 451 Code of Criminal 

Procedure ( in short; the CrPC) dated 12/1/6 for zimma of the said seized 

truck before learned Special Judicial Magistrate, Kamrup (M) Guwahati. But 

learned court below vide order dated 3/2/16, rejected the said petition of 

the opposite party no.2. Hence the opposite party no.2 being aggrieved by 

the said rejection of the court beow, preferred a revision petition before the 
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Sessions Court, Guwahati vide no.30/16. But the said revision petition of the 

opposite party no.2 was dismissed by learned Sessions Court vide judgment 

dated 7/10/16. The petitioner being the registered owner of the said seized 

truck and the newly purchased four wheeler TATA Indigo vehcile which have 

been seized in connection with Khetri PS Case No.191/15 u/s 392 IPC, filed a 

petition, prayed before learned court below for zimma of the seized vehicles 

u/s 451 CrPC. but the said petition  was rejected by the impugned order 

dated 28/2/17. Earlier also, the petitioner filed petitions dated 5/9/16 for 

zimma of TATA Indigo vehicle and on 5/11/16 for zimma of the said truck 

before learned court  below. But  learned court  below rejected vide order 

dated 20/12/16 for the said truck and vide order 7/1/17, rejected the zimma 

petition for TATA Indigo car for the sake of proper investigation of the case. 

4. It  is  stated  that  both  the  vehicles  were  purchased  by  the 

petitioner with the finance of TATA Motors Finance Ltd. The vehicles were 

lying unused for more than two years in police custody and the petitioner is 

not  able  to  make  any  income  from  the  vehicles  to  pay  the  financers'  

installments.  As  such,  the  financer  company  filed  arbitration  case 

no.TMFL/20968/ 2016 for the said seized truck for Rs.20,59,503.74 together 

with further interest thereon from 9/11/16 till payment or relaisation of the 

amount. The arbitration proceeding is pending before learned Arbitrator Mr. 

N.C.  Joseph.  The  financer  company  also,  filed  another  arbitration  case 

no.94/NMB1785 of 2016 for recovery of the due installments for the TATA 

Indigo  four  sheeler  vehicle.  The petitioner  being highly  aggrieved by  and 

dissatisfied with the impugned order dated 28/2/17, passed by learned court 

below, preferred this revision case on the grounds as stated the petition. 

5. The ground particularly is that for that learned court below 

passed the impugned order without applying judicial mind and for that there 

is no compliance of the direction of Hon'ble Supreme Court as rendered in 

Sunderbhai  Ambalal  Desai  vs.  State  of  Gujrat  (2002)  10  SCC  283 for 

disposal of seized articles by police and for that the owner of the articles 

would not suffer of its remaining unused or by its misappropriation and for 

that the police cannot keep seized articles in any case for not more than 15 

days to one month and for that there is no other claimant over the seized 

vehicle except by the petitioner and the petitioner is the registered owner 

and purchaser of the said seized vehicles and for that learned trial  court 

below passed the impugned order on the basis of police suggestion but 
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without applying judicial mind as the vehicles are the machinert items which 

have no will and the only investigation can done over the seized vehicle is to 

be prepared the DTO report and the same has been done and for that the 

vehciles  are  lying  on  open  field,  without  any  maintenance,  the  vehicles 

becoming dilapidated and for that the impugned order is liable to be set 

aside and to allow the petitioner to get custody of the seized vehicle. 

6. I have heard learned counsel for the petitioner as well as for 

the opposite parties and perused the impugned order with the record. 

POINT FOR DETERMINATION :

7. Whether the imougned order passed by learned court below 

suffers from illegality ;

DECISION AND REASON THEREFORE :  

8. learned  counsel  for  the  petitioner  submitted  that  the 

petitioner is the registered owner of the seized truck while the four wheeler 

was  yet  to be registered in his  name.  and as  such, he is  entitled to get 

custody of the vehicle and after two years of seizure of the vehicles, there is  

nothing to be remained for further investigation of the case and as such, the 

detaining the vehicles for the sake of investigation of the case is illegal in the 

light of Sunderbhai case. He submitted that the opposite party no.2 cannot 

get custody of the truck since his prayer was earlier rejected by the court 

and if the petitioner is given zimma of the vehicle, he will be able to pay the 

installments to the financer company. 

9. Per  Contra,  learned  counsel  for  the  opposite  party  no.2 

submitted that originally the truck was sezied on the basis of missing FIR 

lodged by the opposite party no.2. Subsequently, it came to notice that the 

petitioner was the behind of snatching the truck from the opposite party no.2 

with  intention  to  fraud  him.  He  submitted  that  the  seized  truck  was  in 

possession  of  the  opposite  party  no.2  at  the  time  of  its  missing  on  the 

strength of an agreement entered into by the petitioner with the opposite 

party no.2 on monthly hire basis and for that the opposite party no.2 was 

also, regularly paying the installments of loan to the financer; the opposite 

party no.3 for more than Rs.10lacs. But the petitioner to redraud the 
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opposite party no.2 took away the truck by engaging anti-social elements but 

subsequently,  the police  recovered the truck and came to know that  the 

petitioner was behind the entire snatching episode. 

10. Further, the learned counsel for the opposite party no.3 who 

was  subsequently  arrayed  as  party  in  the  revision,  submitted  that  the 

petitioner is the defaulter of the loan given by the TATA Finance for purchase 

of the truck as well as, a four wheeler car. Hence, the opposite party no.3 

filed arbitration case in terms of the loan agreement between the petitioner 

and the  opposite  party  no.3  and  the award was  passed  in  favour  of  the 

opposite party no.3 by the Arbitrator.  Therefore, the opposite party no.3 is 

entitled to get custody of two vehicles in terms of defalter of the loan by the 

petitioner. 

11. However,  learned  Additional  Public  Prosecutor  submitted  in 

favour of the impugned order. 

12. After  hearing  the  parties  on  their  contention,  I  have  gone 

through the record. It is not disputed by the petitioner that the seized truck 

and the car was financed by the opposite party no.3. It is also, not denied 

that the truck was stolen when the vehicle was in possession of the opposite 

party no.2 on hire in terms of monthly payment. It appears that the prayer  

for zimma of the seized truck was rejected in favour of the opposite party 

no.2 on the ground that he is not the registered owner. On the otherhand, 

there is no dispute that the petitioner is the registered owner of the seized 

truck and he purchased the car by borrowing finance from the opposite party 

no.3 and it was not registered. It is not in controversy between the parties 

that the seized truck bears a different registration number but actually, it 

should be No.AS-01/GC-2583. 

13. In terms of an agreement for sale dated 3/6/15 executed by 

the  petitioner  in  favour  of  the  opposite  party  no.2  at  Guwahati,  the 

petitioner sold the truck to the opposite party no.2 for Rs.10lacs subjected to 

get ownership of the same after full payment and to pay 47 installments to 

TATA Motors  Finance, the opposite party no.3. But the ownership was not 

transferred in the name of the opposite party no.2. Therefore, the opposite 

party  no.2  yet  became  the  registered  owner  of  the  seized  truck  at  the 

relevant time and he never challenged the order rejecting his prayer of 



6

zimma of the truck. Thus the opposite party no.2 has no right to claim the 

possession of the truck subsequently. The opposite party no.3 is entitled to 

get back the finance so granted to the petitioner for purchase of the truck. 

Normally, it is safe to deliver zimma of the vehicle in favour of the registered 

owner. In that the petitioner is entitled to get zimma of the vehicles while he 

is the purchaser of seized four wheeler is not in dispute. The opposite party 

no.3 claims the possession of the truck on the strength of arbitration award, 

wherein, direction was given to the petitioner to handover the vehicles to 

the opposite party no.3 in terms of agreement. 

14. On perusal of the impugned order dated 28/2/17 passed by 

learned court below, it appears that since the petitioner failed to show any 

new ground after passing of order dated 20/12/16 and 7/1/17, the zimma 

petition  no.3515  of  the  petitioner  was  rejected.  After  going  through  the 

order  dated 20/12/16 of  learned court  below, it  appears that the zimma 

prayer  of  the  petitioner  was  rejected  on  the  ground  of  hampering  the 

investigation. Further, the order dated 7/1/17 of the court below shows that 

the zimma of the vehicles in question, was not allowed due objection of the 

I/O and for the sake of the investigation. After passing the above orders, long 

period is over and hence, it is expedient to consider the zimma prayer of the 

above  two  seized  vehicles  in  favour  of  its  rightful  owner  in  the  light  of 

Sunderbhai case, otherwise, it will get damage due to passage of time due 

to keeping it idle for long time at the police station and for its wear and tear. 

15. Since there is  no dispute that the petitioner  purchased the 

seized four wheeler TATA indigo(ecs) car without having its registration, he is 

entitled to get the zimma of the same. Similarly, as the petitioner is the 

registered owner of the seized truck bearing no.AS-01/GC-2583. There is no 

need to keep the seized vehicles at the police station for long time for the 

sake of  the investigation.  Thus  the I/O shall  deliver  zimma of  the seized 

above  two  vehicles  to  the  registered  and  rightful  owner  on  zimma after 

verfication of the documents and identification of the person with condition 

to produce the same in the case as and when required. 

16. In the result, the revision petition is allowed. The impugned 

order passed by learned court below is set aside in view of above finding. The 

opposite party no.3 is entitled to recover possession of the vehicles from the 

registered owner and rightful purchaser in terms of the loan agreement after 
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intimating and order from the court below. As far as the opposite party no.2 

is concerned, he may approach proper forum in terms of the agreement for 

sale dated 3/6/15 for his redressal of grievances if any. Learned court below 

shall be at liberty to pass any order to impose any condtion in respect of  

zimma of the vehicles. Send back the case record immediately to learned 

court below.

17. Given under the hand and seal of this court on this 19th day of 

December, 2017.

Dictated and corrected by :

Shri C.Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A.Pathak


