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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M) 

                                      G.R. No. 7950 of 2010 u/s 279/304-A/338/427 of IPC 

                                                State 

                                                -Vs- 

Sona Paul 

     S/O- Late Mohan Paul 

     Village & P.O. - Chillakhana 

P.S. - Toofanganj, District- Koch Bihar (W.B) 

                                                        …………… Accused 

 

 

 Present: Shri Nayanjyoti Choudhury, A.J.S. 

 For the State: Mrs. C. Goswami....Learned APP 

 For accused: Mr. B.M. Bhuiyan...Learned advocate 

 Date of Evidence: 09-12-15, 08-01-16, 06-06-16, 24-08-16, 22-11-16 

                                  04-03-17, 11-09-17 

 Date of argument: 05-12-17 

 Date of judgment:  19-12-17 

 

J U D G M E N T 

1. Brief fact of the case:-  

2. The prosecution case in brief is that the informant Madhurjya Kumar Sarmah 

lodged the FIR before the Dispur P.S. stating that on 14-10-10 at about 12:05 

am his nephew Bikramjit Sarmah was proceeding from Chandmari side towards 

GNRC, Dispur to donate blood to one relative driving his Swift Dzire No. AS 01 

AM o889 along with his three friends but as they reached near Rajdhani Nursery 

at about 12:20 am one truck bearing no. AS 01 BC 6303 which was coming from 

the wrong direction and wrong lane in a rash and negligent manner knocked 

down his nephews car from front side as a result his nephew Bikramjit Sarmah 

and other occupant of that car namely Nirmali Bhuiyan sustained grievous and as 
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such they succumbed to their injuries at that spot. The two other occupants of 

the car namely Khanindra Das and Pankaj Das also sustained grievous injuries 

and the Swift Dzire got damaged. The FIR was registered as Dispur P.S. case No. 

1419/2010 u/s 279/304-A/338/427 of IPC. After investigation police submitted 

the charge sheet u/s 279/304-A/338/427 of IPC against the accused person 

named above. The accused person made his appearance and copies of the 

relevant documents were furnished to the accused person. The particulars of 

offences u/s 279/304-A/338/427 of IPC were explained to the accused to which 

he pleaded not guilty and claimed to be tried. Prosecution examined 9 witnesses 

and exhibited some documents. The statement of the accused person was 

recorded U/S 313 of Cr.P.C. wherein he denied the prosecution case. The 

accused has not adduced any defence witness. 

3. Points for determination: 

(a) Whether the accused person on 14-10-10 at about 12:20 am near Rajdhani 

Nursry, R.G. Baruah Road was driving a truck no. AS 01 BC 6303 in a rash and 

negligent manner endangering human life and properties? 

(b) Whether the accused person on the same date, place and time caused the 

death of Bikramjit Sarmah and Nirmali Bhuiyan due to such driving? 

(c) Whether the accused person on the same date, place and time caused 

grievous hurt to Khanindra Das and Pankaj Das by such driving? 

(d) Whether the accused on the same date, place and time committed mischief 

of Swift Dzire No. AS 01 AM 0889 by his rash and negligent driving? 

4. I have carefully gone through the case record and perused the entire evidence 

on record both oral and documentary. I have heard the arguments and the 

submissions made by the learned advocates. 

5. Discussion of evidence, decisions and reasons thereof:  

6. The learned A.P.P. appearing for the state has fairly submitted that there are 

sufficient evidence in support of the prosecution case. On the other hand the 

learned advocate for the accused person have submitted and argued that none 

of the prosecution witnesses have supported the prosecution case and there is 

no evidence to show that the accused person was involved with the alleged 

offence. The learned advocate for the accused person has further submitted that 

the prosecution has miserably failed to prove the case against the accused 

person as alleged beyond all reasonable doubt and the accused person is entitled 

to get acquitted from the charges leveled against him. 

7. I have given my sincere consideration on the entire evidence on records. Now 

let us see how far the prosecution has been able to bring home the charges 

against the accused persons on the basis of material available on record. The 



3 
 

3 
 

informant Madhurjya Kumar Sarmah was examined as PW1. He deposed that he 

was the informant and he did not know the accused. The PW 1 deposed that 

though he seen the accused on the day of the accident but at present he is not 

able to recognize him if seen. PW 1 deposed that he lodged the case on 19-10-

10. PW 1 deposed that on 14-10-10 at around 12:20 am as one of his relatives 

were in GNRC they were going to donate him blood. PW 1 deposed that they 

were in two different vehicles and his nephew Bikramjit Sarmah was driving the 

vehicle which was in front of his vehicle. Before reaching Ganeshguri near 

Rajdhani Nursery one Dumper vehicle no. AS 01 BC 6303 which was coming from 

opposite direction hit the vehicle which was driven by his nephew Bikramjit as 

such the front portion of his nephew’s vehicle got damaged, crowed gathered 

and they had taken out his nephew and Nirmali Bhuiyan who were brought to 

GNRC. At GNRC doctors declared his nephew and Nirmali Bhuiyan dead. PW 1 

deposed that due to the negligence of that Dumper the accident took place. PW 

1 deposed that later on he lodged the FIR. The FIR was exhibited as Ext. 1 and 

Ext. 1(1) was his signature. PW 1 deposed that as he was busy in the last rites 

and rituals of the deceased delay caused in lodging the FIR. 

8. The PW 2 Paresh Ch. Baishya deposed that he neither knew the informant nor 

the accused. PW 2 further deposed that he did not know anything about the 

accident. 

9. PW 3 Kukil Kakoti in his evidence deposed that he neither know the informant 

nor the accused. PW 3 deposed that the incident took place in the month of 

October 2010 at around 12 am. PW 3 was discharging his duty at Ganeshguri 

Bus stoppage. PW 3 heard from one person that there was an accident near 

Rajdhani Nursery. PW 3 informed the matter to police and his officers came from 

police station. PW 3 deposed that the accident took place in between two 

vehicles. PW 3 deposed that he did not know how the accident took place. PW 3 

deposed that his officer from police station asked him to sign on a paper which 

was the seizure list. PW 3 deposed that police seized the vehicles. The seizure list 

was exhibited as Ext. 2 and Ext. 2(1) was his signature.  

10. The PW 4 Pankaj Das in his evidence deposed that he knew the informant 

but did not know the accused. PW 4 deposed that the incident took place on 14-

10-10 after 12 am. PW 4 along with Bikramjit Sarma, Nirmali Bhuiya and 

Khanindra Das in a Swift Dzire going from Chandmari to GNRC. At that time one 

Dumper no. AS BC 6353 which was approaching from Sundarpur side hit their 

vehicle.PW 4 became unconscious and Bikramjit Sarma, Nirmali Bhuiyan died at 

the spot. Khanindra was thrown out from the vehicle. PW 4 was brought to 

GNRC by the crowed. At his back two plates were fitted. PW 4 deposed that due 

to the negligence of the dumper the accident took place. PW 4 deposed that later 

on he came to know that the dumper was driven by handyman.  

11. PW 5 Rabin Ch. Phukan who was the I/O of this case in his evidence deposed 
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that on 14-10-10 he was discharging his duty as ASI in Dispur P.S. Traffic Branch 

and on that day at around 12:35 am after receiving an information of accident at 

Manik Nagar, R.G. Baruah Road he went to the place of occurrence after 

receiving direction from I/C, Traffic. On reaching the place of occurrence he saw 

one dumper no. AS 01 BC 6303 and one Swift Dzire No. AS 01 AM 0889 at the 

place of occurrence. PW 5 deposed that the dumper coming from wrong track hit 

the Swift Dzire. Apart from damaging the Swift Dzire the dumper caused injury to 

driver Bikramjit Sarmah, and passengers Nirmali Bhuiya, Pankaj Baishya and 

Khanindra Das. The I/O draw the sketch map of the place of accident. The 

injured were brought GMCH for treatment wherein Bikramjit Sarmah and Nirmali 

Bhuiyan were declared dead. The remaining passengers were admitted for 

treatment. PW 5 deposed that in presence of witnesses the vehicles were seized 

and were send for MVI examination. The driver of the dumper truck after 

committing the accident flew from the place. The owner of the dumper namely 

Kamal Kumar Khemka on 20-10-10 produced the driver of the dumper who was 

the accused above named before the police and the accused was arrested. The 

informant lodged the FIR on 19-10-10 and the FIR was registered as Dispur P.S. 

Case No. 1419/10 u/s 279/304-A/427/339 of IPC. As the accused could not 

managed surety so he was forwarded to Court. PW 5 deposed that after 

completion of investigation he handed over the case diary to O/C of Police 

Station. The seizure lists were exhibited as Ext. 2, 3 and Ext. 2(2), 3(1) were his 

signature.  The sketch map was exhibited as Ext. 4 and Ext. 4(1) was his 

signature. PW 5 deposed that Moscow Saikia, I/C, Traffic filed the charge sheet 

u/s 279/304-A/338/427 of IPC against the accused Sona Paul. The charge sheet 

was exhibited as Ext. 5 and Ext. 5(1) was the signature of Moscow Saikia as 

identified by PW 5.  

12. Moscow Saikia was examined as PW 6 by the prosecution who deposed that 

on 14-10-10 he had been discharging his duty as I/C Traffic Branch. Madhurjya 

Kumar Sarmah on 19-10-10 lodged one written FIR and he forwarded the FIR to 

Dispur P.S. for registration.  O/C, Dispur P.S. after registering the case endorsed 

ASI Rabin Phukan to investigate. Rabin Phukan after completion of investigation 

handed over the case diary to PW 6 and on the basis of that investigation the PW 

6 filed the charge sheet against the accused Sona Paul u/s 279/304-A/338/427 of 

IPC. The charge sheet was exhibited as Ext. 5 and Ext. 5(1) was his signature.  

13. PW 7 Hridayananda Choudhury in his evidence deposed that on 14-10-10 Mr. 

Khanindra Das came to his hospital with an alleged history of road traffic 

accident on the same day. He was examined and injury was found on left lower 

limb, soft tissue injury over his head and upper limbs were also found. His 

injuries found to be comminuted Fracture Lower Femur (left) with Fracture Shaft 

Tibia Lower ¼ (left) and fracture lateral malleolus (Lt) with soft tissue injuries 

over forehead and upper limbs. He was operated for ORIEF with femur locking 

condylar plate (Lt.), locking lower tribial plate (Lt.) and Roca plate for lt malleolus 
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(Lt). PW 7 further deposed that the injured was discharged on 06-11-10 and the 

nature of injury could not be ascertained by him as the report was based on bed 

med report. The report was exhibited as Ext. 6.  

14. PW 8 Kamal Kumar Khemka who was the owner of the dumper vehicle in his 

evidence deposed that he did not know the informant but knew the accused as 

he was his driver. PW 8 deposed that he forgot the date of the accident but on 

the next day of the accident which is somewhere at the time of Durga Puja of 

2010 Dispur Police informed him over telephone that one of his vehicle which 

was a dumper bearing no. AS 01 BC 6303 had an accident and PW 8 was asked 

to come to the police station along with the driver. PW 8 then informed police 

that on that day his driver was on leave and so he was not in duty. Then he took 

the driver to police station wherein he was arrested by police. PW 8 deposed that 

the driver was later on enlarged on bail. On the day of the accident the vehicle 

was under the custody of driver Sona Paul. PW 8 deposed that police gave the 

custody of his vehicle to him.  

15. PW 9 Biren Ch. Deuri who was the MVI officer in his evidence deposed that 

he inspected the dumper no. AS 01 BC 6303 on 19-10-10 and found the rear 

light of the right side of that vehicle broken. The vehicle was in working 

condition. PW 9 further deposed that he also examined the Swift Dzire no. AS 01 

AM 0889 on the same day. On examination PW 9 found front bumper, bonnet, 

headlight and front glass of the Swift Dzire in damaged condition. Engine, gear 

box and radiator of the Swift Dzire were also found damaged. He also found 

chasis, suspension system, steering system of the Swift Dzire damaged. PW 9 

further found front body, body shell and door of the Swift Dzire damaged. The 

Swift Dzire was not in a working condition. The PW 9 expressed his opinion 

deposing that the Swift Dzire might had hit the dumper from behind and as such 

the damaged took place. The reports were exhibited as Ext. 7 and 8. Ext. 7(1) 

and 8(1) were the signatures of PW 9. PW 9 further deposed that the vehicle was 

received vide Dispur P.S. DDE No. 384 dated 14-10-10. 

16. Now on perusal of the evidence it is appeared that the prosecution has been 

able to show that the accident on the fateful night had actually taken place and 

the vehicle was involved in that accident. It was further appeared that the 

alleged vehicle no. AS 01 BC 6303 was under custody of the accused and hence 

it is presumed and held that the accused had been driving the vehicle on that 

fateful night. Hon’ble Supreme Court in Rathnashalvan Vs State of Karnataka [SC 

2007 AIR SC 1064] viewed as “ Section 304-A applies to cases where there is no 

intention to cause death and no knowledge that the act done in all probability will 

cause death. The provision is directed at offences outside the range of section 

299 and 300 IPC. The provision applies only to such acts which are rash and 

negligent and are directly cause of death of another person. Negligence and 

rashness are essential elements u/s 304-A. Culpable negligence lies in the failure 

to exercise reasonable and proper care and the extent of its reasonableness will 
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always depend upon the circumstances of each case. Rashness means doing an 

act with the consciousness of a risk that evil consequences will follow but with 

the hope that it will not. Negligence is a breach of duty imposed by law. In 

criminal cases the amount of degree of negligence are determining factors. A 

question whether the accused’s conduct amounted to culpable rashness or 

negligence depends directly on the question as to what is the amount of care 

and circumspection which a prudent and reasonable man would consider it to be 

sufficient considering all the circumstances of the case. Criminal rashness means 

hazarding a dangerous or wanton act with the knowledge that it is dangerous or 

wanton and the further knowledge that it may cause injury but done without any 

intention to cause injury or knowledge that it would probably caused”. The words 

“rash” and “negligence” have not been defined in the Indian Penal Code. 

However as per Blacks Law Dictionary, Eight Edition the word negligent is 

characterized by a person’s failure to exercise the degree of care that someone 

of ordinary prudence would have exercised in the same circumstances. From the 

above made discussions it is appeared that the witnesses PW 2 and PW 3 were 

not eye witnesses. To prove the existence of any sort of rash and negligence 

from the part of the accused. The PW 1 who was the informant deposed that the 

alleged dumper which was coming from opposite direction hit the vehicle which 

was driven by the victim. But in his cross examination he admitted that he had 

not seen in which part of the dumper the vehicle of the victim got hit. The 

accused side suggested that victim hit the dumper from behind to which the PW 

1 replied in negative. The PW 4 also deposed that the alleged dumper hit their 

vehicle. But in his cross examination he admitted that he had no knowledge if 

their vehicle hit the dumper. The I/O PW 5 though not an eye witness deposed 

that the dumper coming from wrong direction hit the Swift Dzire from front 

causing damage. Now as per the MVI report and the evidence of PW 9 who was 

the MVI Officer the Swift Dzire was not in working condition and the description 

of damage were already mentioned above. It os also appeared that there was no 

damage in the front side of the dumper but damage was seen in the bask portion 

of the dumper.  So for the sake of argument if we believe the statement of the 

witnesses authentic that the dumper hit the Swift Dzire as alleged then the 

dumper must have been damaged or any damage may be seen in the front 

portion of the dumper, however the report of MVI has been stating a completely 

different story. So it is seen that the eye witnesses were contradicting the report 

of MVI regarding the hit. It is a fact that the accident was occurred in which two 

innocent person lost their lives but merely causing road accident and consequent 

death of victims and injury is not sufficient to fasten the liability u/s 279/304-

A/338/427 of IPC. The prosecution has to adduce reliable evidence. From the 

above it is appeared that the prosecution has not been able to discharge the 

burde to show that the dumper hit the Swift Dzire as alleged. In a criminal case 

the prosecution has to prove the case beyond all reasonable doubt against the 

accused. But in this case the prosecution has not been able to prove the case 

beyond all reasonable doubt to make me believe that the accused person was 



7 
 

7 
 

involved to the charges leveled against him. Hence in my considered view I hold 

the opinion that the accused person Sona Paul is not guilty u/s 279/304-

A/338/427 of IPC 

17. Considering the nature of the offence and other attending facts and 

circumstances of this case the accused Sona Paul is acquitted. 

18. The bail bonds for Sona Paul shall be in force for six months. 

19. There was no dispute in the owner ship of the vehicle no. AS 01 BC 6303 so 

the vehicle is given to its owner Kamal Kumar Khemka.    

20. Accordingly the case is disposed of on contest under the following order, 

 

 

ORDER 

 

In view of the evidence of the witness, the material available with the 

case record and the argument put forwarded by the Learned A.P.P. and the 

learned counsel for the accused person I am of the opinion that the prosecution 

has failed to establish the case against the accused Sona Paul as alleged. Hence 

the accused Sona Paul is acquitted.  The bail bonds for Sona Paul shall be in 

force for six months. The vehicle no. AS 01 BC 6303 is given to its owner Kamal 

Kumar Khemka. Inform the I/O.The case is disposed of on contest accordingly.  

 

Given under my hand and seal on this 19th day of December 2017 at 

Guwahati. 

 

Dictated and corrected by me, 

 

    Nayanjyoti Choudhury                             Nayanjyoti Choudhury 

Judicial Magistrate First Class                         Judicial Magistrate First Class                                                                                                        

         Kamrup (M)                                               Kamrup (M)                                                             
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APPENDIX 

 

(A) Prosecution Exhibits: 

Ext 1- FIR 

Ext. 2, 3- Seizure list 

Ext. 4- Map 

Ext. 5- Charge sheet 

Ext. 6- Medical report 

Ext. 7, 8- MVI Report 

(B) Defence  Exhibits: 

Nil 

(C) Witnesses Exhibits: 

Nil  

(D) Prosecution Witness: 

 PW 1- Madhurjya Kumar Sarmah 

 PW 2- Paresh Ch. Baishya 

 PW 3- Kukil Kakoti 

 PW 4- Pankaj Das 

 PW 5- Rabin Ch. Phukan 

 PW 6- Moscow Saikia 

 PW 7- Hridayananda Choudhury 

 PW 8- Kamal Kumar Khemka 

 PW 9- Biren Ch. Deuri 

(E) Defence Witness: 

Nil  

(F) Court Witness: 

 Nil 


