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JUDGMENT

1. This  criminal  appeal  is  filed u/s  374  of  Criminal  Procedure 

Code by the appellant against the judgment and order dated 1/6/16 passed 

by learned Judicial Magistrate, 1st Class, Kamrup (M) Guwahati in CR Case 

No.5256c/2008 whereby, the appellant was convicted u/s 138 of Negotiable 

Instruments Act, and sentenced to undergo simple imprisonment for 6 months 
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and to pay compensation of Rs.2,74,000/- and i/d of the same, imprisonment 

for another 4 months.

2. The case of the appellant briefly, is that the respondent no.1 

as complainant instituted the above complaint case against the appellant u/s 

138 of Negotiable Instruments Act (in short; the NI Act) and accordingly, the 

learned  trial  court  took  cognizance of  offence  and summons  were issued 

against the appellant. On receipt of the summons, the appellant appeared 

before the learned trial court and contested the above case. During the trial 

of  the  case  the  complainant/  respondent  no.1  adduced  evidence  of  two 

witnesses  including  himself  while  the  appellant  adduced  one  witness  in 

support of the case. After end of the trial, learned trial court passed the 

impugned judgment and wrongly convicted the appellant u/s 138 of NI Act. 

The appellant being highly aggrieved by and dissatified with the impugned 

judgment and order, preferred the appeal on the grounds as stated in the 

memo of appeal. 

3. The grounds of appeal particularly, are that there is serious 

illegality and impropriety in the impugned judgment since the appellant was 

not  given  the proper  opportunity  to  explain  the  circumstances  appearing 

against her and learned trial court ought to have put all materials to the 

appellant  and  thereafter  she  ought  to  have  allowed  to  appreciate  the 

evidence which was not recorded in the statement u/s 313 Code of Criminal 

Procedure (in short; CrPC) without followig mandatory provision of law by 

learned trial court and for that there is no material on record to justify the 

conviction of the appellant u/s 138 of NI Act since the prosecution failed to 

prove  the  case  beyond  the  reasonable  doubt  and  the  conviction  of  the 

appellant  is  based  on  wrong  appreciation  of  evidence  and  wrong 

interpretation  of  law  and  for  that  learned  trial  court  could  not  clearly 

discussed the basic theme of the section 138 of NI Act particularly, the legally 

enforceable  debt  and  liability  in  the  case  inasmuch  as,  the  complainant 

admitted in the cross-examination that he forgot the date of the loan taken 

by the appellant and did not disclose in his evidence-in-chief, the way of 

payment and the number of installments and failed to establish the branch 

account and branch of issue of cheque were same and for that there was no 

corroboration in the statement of witnesses of the complainant with there is 

various discrepencies and contradictions in the evidence of witnesses and the 

deposition of the prosecution witnesses therefore, is unreliable and unworthy 
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and as such, learned trial coiurt ought not to have convicted the appellant 

and for that there was no application of mind on the part of leaned trial  

court while passing the impugned judgment and order and for that due to 

illegality and impropriety on the face of the record, it results in miscarraiage 

of  justice and for  that  learned trial  court failed to consider  the defence 

evidence  and  be  only  considered  the  evidence  of  the  prosecution  side 

thereby, committed wrong and came to wrong finding even without recording 

the finding that the cheque is proved beyond reasonable doubt and for that 

in any view of the matter, the impugned judgment is bad and is liable to be 

set aside. 

4. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondents  and perused the impugned judgment and order  so passed by 

learned trial court with the case record. 

POINT FOR DETERMINATION :

5. Whether there is illegality committed by learned trial court in 

passing the impugned judgment and order ;

DECSION AND REASON THEREFORE :

6. On perusal of the case record, it appears from the statement 

recorded u/s 313 CrPC of the appellant, that she denied to borrow any loan 

from  the  respondent  even  she  expressed  ignorance  to  identify  the 

respondent. She also, denied to have received the legal notice issued to her 

by the respondent. However, she admitted that the cheque in question, and 

the signature thereon, belongs to her, but she expressed ignorance over how 

the cheque reached the hand of the respondent while she denied the writing 

in the cheque. 

7. From the evidence, it appears that the appellant is a teacher 

by profession.  In the evidence also, the appellant as DW1 deposed that she 

did  not  borrow  Rs.2,74,000/-  from  the  respondent,  neither  she  issued  a 

cheque for Rs.2,74,000/- only to the respondent. Further she stated that she 

did not receive the demand notice. In this connection, she obtained a report 

from the postel department vide Ext.A, B, C and D. On perusal of Ex.A, B, C 

and D, it does not appear that the appellant did not receive the legal notice. 
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Therefore, the appellant failed to prove that she did not receive the legal 

notice so issued to her by the respondent. Hence it is opened to draw legal 

presumption against the appellant in the above respect since she failed to 

prove otherwise. 

8. Again, from the cross-examination of DW1, it shows that she 

admitted that the cheque no.682645 belongs to her. She transferred her bank 

account  from Amingaon  in  July'  2007.  She  admitted  her  address  in  legal 

notice as correct. Therefore, it can be again, said that the appellant did not 

receive legal notice is not correct to accept. Further the appellant stated 

that she did not file any police case for missing of her said cheque. When the 

cheque as well as, its signature is admitted by the appellant, but she did not 

admit how the cheque reached the hand of the respondent, it goes naturally 

to accept that either it is missing or stolen and/or it was voluntarily given to 

the respondent. Apparently, the evidence of the appellant indicates that she 

conceals some true fact in her evidence otherwise, her evidence would have 

consistency. 

9. On  the  otherhand,  PW1  stated  in  details  in  the  cross-

examination that the appellant took loan from him in January, 2004 in two 

installments for total of Rs.2,74,000/- but he could not say the reason for 

borrowing money from him. The first installment was for Rs.1,50,000/- and 

second installment was for Rs.1,24,000/- only. There was gap of ten days 

beween  payment  of  said  two installments.  Further,  the  evidence  of  PW1 

discloses  that  the  appellant  issued  a  cheque  for  Rs.2,74,000/-  dated 

18.8.2008 drawn on State Bank of India, ICD, Amingaon, Hajo Guwahati Road 

for discharge of her lawful debt in favour of the respondent. He presented 

the cheque at State Bank of India, New Guwahati branch on 30.8.08 for its 

encashment. But the cheque was returned unpaid with the endorsement of 

dishonour due to 'refer to drawer; by memo dated 31.8.08. The evidence of 

PW1 corroborated by PW2 Umesh Ch. Sarma, who is a bank official. PW2 

deposed that the appellant has an account bearing no.30067046558 in his AE 

College branch, SBI which was transferred from Amingaon branch.  He stated 

further that the above account had last transaction in August, 2008 and at 

that time, the balance was Rs.1,079/- only. In the cross-examination, PW2 

stated that the cheque was not deposited into his branch. Thus  the evidence 

of PW2 not only support the claim of PW1 but also, corroborated the fact 

claimed by DW1 that the account was transferred from Amingaon branch. 
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Moreover, Ext.2 confirms that the cheque of the appellant was dishonoured 

by bank. Hence the appellant cannot take the plea that the cheque was not 

dishonoured. It already found that the appellant failed to prove otherwise, 

that she did not receive the legal notice of the case when her address is  

correct. The appellant never said that her cheque was stolen and as such, 

she informed the police but admitted her signature in the cheque. Therefore 

genuineness of the cheque in question, cannot be disputed. Apparently, the 

complaint case was filed within time limit of law. All the above evidence on 

record makes it clear that the appellant took money from the respondent and 

accordingly, to discharge her lawful debt, issued the cheque in question in 

favour of the respondent which was subsequently dishonoured. Hence the 

appellant is liable for punishment u/s 138 of NI Act. There is no other view 

plausible. The appellant failed to prove the case otherwise. Hence there is 

no illegality committed by learned trial court in its finding. 

10. However, as regards to sentence of the impugned judgment of 

learned  trial  court,  it  appears  that  learned  trial  court  awarded  the 

compensation  to  the  tune  of  cheuqe  amount  in  addition  to  6  months 

imprisonment to the appellant. But the appellant is a woman and also, a 

teacher. Since legislative intention of the statute of NI Act, is more releted to 

recovery of money rather than inflicting corporal penalty, the sentence part 

of  the impugned judgment of  learned trial  court requires to be interefer 

with. Considering the entire aspects of the matter, the prison sentence is 

modified to fine of Rs.2,000/- i/d simple imprisonment for 3 months without 

interfering other parts of sentence of the impugned judgment. 

11. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment is affirmed with the above modifcation. Send back the case record 

to the learned trial court immediately. 

12. Given under the hand and seal of this court on this 20th day of 

December, 2017.

Dictated and corrected by :

Shri C.Das,

Addl. Sessions Judge No.1,            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati


