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FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M)  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Friday, the 22nd day of December, 2017

Title Suit 100 of 2012

1. Aruna Kataki,
2. Ankur Kataki,
3. Pooja Kotoky,
No.1 is w/o and 2, 3 son and daughter of
Late Birendra Nath Kataki,
All r/o H. No. 52, 
Kali Ram Barua Road,
Bharalumukh,
Guwahati – 9. ………… Plaintiffs

-versus-

(1) State of Assam,
Represented by Chief Secretary,
Government of Assam,
Dispur, Guwahati.
(2) Handloom and Textiles,
Represented by the Director,
Ambari, Assam, 
Guwahati. ………… Defendants

This suit coming on for final hearing on 03-05-2014, 08-09-2014, 13-05-2016, 

01-08-2016,  21-09-2016,  08-03-2017,  20-05-2017,  15-07-2017  and  14-09-2017  and 

arguments on 11-12-2017 in the presence of –

Mr. P. P. Das and Mr. K. Barman, Learned Advocates for the plaintiffs; and

Mr. Hemen Nath, Learned Asstt. Government Pleader for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for permanent injunction.

2. The sequence and  significance of  events,  as  it  then was,  leading  up  to  the 
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controversy between the parties to the suit and culminating in this judgment, now, may 

be unfolded for succulence.

3. Jogendra Nath Kataki (since deceased) was granted a lease in respect of nine 

lechas  land (hereinafter ‘the suit land’) out of 3B-4K-9L land of  dag  no. 216 of Block 

No.1 under mouza Gauhati by the then Deputy Commissioner, Kamrup in 1996 for the 

purpose  of  starting  a  tea  stall.  On  18-01-1951,  the  Gauhati  Municipality  granted 

permission to build a house for tea stall and Jogendra Nath Kataky made a permanent 

construction and started a tea stall. Said structure was assessed as Holding No. 2 of 

Ward No. VII and Jogendra Nath Kataky paid municipal taxes regularly. Said dag has a 

building ‘Old Settlement Building’ in the middle of the land.  The lease was extended on  

27-11-1952 till 31-03-1953, which continued till 20-05-1957. Jogendra Nath Kataky died 

in 1970 and thereafter, his son Birendra Nath Kataky continued to run the tea stall. In 

1973, an Encroachment Case being No. 22/73-74 was started against Birendra Nath 

Kataky for eviction but on his representation, permission was accorded to run the tea 

stall. Birendra Nath Kataky made representation to the government for settlement of the 

suit land but another Encroachment Case being No. 26/79-80 was initiated and a notice  

under Section 18(2) of Assam Land and Revenue Regulation was issued and directed to  

vacate the suit land. Birendra Nath Kataky preferred a Revenue Appeal No. 161/RA/80 

and  later,  vide  order  dated  03-10-1981  quashed  the  impugned  notice  holding  the 

encroachment proceeding not maintainable. Later, another notice under Section 18(2) of 

ALRR was issued on 27-07-1984 in Encroachment Case No. 48/84 and on 26-08-1984, 

Birendra Nath Kataky was evicted from the suit land. Birendra Nath Kataky moved the 

Hon’ble Gauhati High Court and vide order dated 29-07-1986, the impugned notice was 

quashed. The suit land’s possession was restored to Birendra Nath Kataky. In 2008, the 

defendant no.2 along with police personnel came to the suit  land and tried to evict  

Birendra Nath Kataky but failed to do so. After the death of Birendra Nath Kataky in 

2009, plaintiffs, as legal heirs, possessed and occupied the suit land. Plaintiffs came to 

learn about  an advertisement  in  the Assam Tribune dated 06-03-2012 whereby the 

defendant  no.2  undertook  to  construct  boundary  wall  around  its  complex.  Plaintiffs 

apprehend that the boundary wall will engulf the suit land and further apprehends that 

they will be evicted by the defendants. Hence, this suit.

4. Defendants filed their written-statement, inter-alia, contending that the suit – is 

not maintainable, suit has no cause of action, suit is barred by limitation and suit is bad 

for non-joinder of necessary parties. Defendants contend that 2B-4K-9L land of dag no. 

216 (old) 83 (new) situated at Machkhowa was allotted to defendant no.2 in 1987 for  
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construction of  office building  under  the Directorate of  Handloom and Textile.  As  a 

vegetable market in Fancy Bazar under GMC was gutted down in fire, the market was 

temporarily shifted to the said land by the district administration on the basis of mutual  

agreement with defendant no. 2 on condition that the land will be vacated when the 

newly constructed market at Fancy Bazar is completed. The GMC could not complete the 

eviction of temporary market over the said plot of land. After some initial problems, the  

eviction was completed and the defendant no. 2 started construction of boundary wall in 

the said land and completed it from the southern side. The said land including the suit  

land was occupied by vegetable vendors temporarily. Defendants contended that the 

plaintiffs have no legal right over the suit land to continue with the possession as they 

are trespassers and their occupation was terminated by starting an encroachment case 

under  Rule  18  of  the  Settlement  Rules.  Defendants  further  denied  the  plaintiffs’ 

allegations. Defendants prayed for dismissal of the suit with costs.

5. On the pleadings of the parties, the following issues were framed by my learned 

predecessor-in-Court on 03-06-2013.

ISSUES

(1) Whether there is cause of action for the suit?

(2) Whether the suit is maintainable in its present form and manner?

(3) Whether the suit is barred by limitation?

(4) Whether the suit is bad for defect of parties?

(5) Whether the plaintiffs are entitled to the permanent injunction against 

the defendants as prayed for?

(6) Whether the plaintiff is entitled to the decree and/or relief as prayed for?

(7) To what other relief or reliefs, parties of this suit are entitled for?

6. Plaintiffs examined two witnesses, namely, Ankur Kataky as P.W.1 and Gautam 

Kumar Dutta as P.W.2. ANkur Kataky also adduced his additional evidence. Defendants 

examined one Jadab Pathak as D.W.1. All the witnesses were cross-examined by either 

side.

7. I have courteously heard argument advanced learned counsels for the plaintiffs 

and defendants. I have carefully gone through the pleadings including the evidence-on-

record. My decision on the Issues is as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE   No. 2  

8. Learned counsels for the parties have not pressed this issue. Nothing is found in  
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the record to hold that the suit is not maintainable in law and on facts.  Hence, it can be 

held that the suit is maintainable in its present forma and manner. This issue is decided 

in the affirmative and in favour of the plaintiffs.

ISSUE   No. 4  

9. Defendants have taken a plea in written-statement that the suit is bad for non-

joinder  of  parties.  But  it  has  not  been  elucidated  as  to  for  whose  absence,  the 

constitution of the suit is defective.

10. Necessary parties are the parties who ought to have been joined, that is, parties 

necessary to the constitution of the suit without whom no decree can be passed. In 

order that a party may be considered as a necessary party, two conditions must be  

satisfied, firstly, there must be a right against him in respect of a matter involved in the  

suit and secondly, his presence should be necessary in order to enable the Court to 

effectively and completely adjudicate upon and settle all questions involved in the suit.

11. The plaintiffs’ suit is for permanent injunction. Apparently, plaintiffs’ prayer to 

restrain the defendants from interfering with the peaceful possession of their land is  

leveled against only the defendants and hence, it cannot be said that plaintiff’s have a 

right against any other person. Thus, this suit does not appear to be hit by non-joinder 

of necessary parties so far as the relief for permanent injunction is concerned. Thus, this 

suit is not bad for non-joinder of necessary parties.

12. This issue is decided in the negative and against the plaintiffs.

ISSUE No. 5

13. This is the cardinal issue. Let me unravel the relevant evidence.

14. The  evidence  of  P.W.1  Ankur  Katakey  shows  that  he  has  reiterated  the 

contentions made in the plaint. P.W.1 identified the lease agreement dated 29-11-1952 

as  Exhibit 1, order passed by Addl. D.C. dated 12-03-1974 as  Exhibit 2, judgment 

dated  03-10-1981  passed  by  Assam  Board  of  Revenue  in  Case  No.  161/RA/80  as 

Exhibit  3,  order  passed  in  Civil  Rule  553/1994  by  Hon’ble  Gauhati  High  Court  as 

Exhibit 4, land revenue paying receipts as  Exhibits 5(1) to  5(3), GMC tax-paying 

receipts as Exhibits 6(i) to  6(vi), publication in Assam Tribune dated 06-03-2012 as 

Exhibit 7. P.W.1 also identified the RTI reply by Handloom Department as Exhibit 10. 

Put to cross-examination, P.W.1 stated that since the days of his grad-father Jogendra 

Nath Kataky, there is a tea-stall over government land, which belongs to Handloom and 

Textile Department. P.W.1 admitted that  Exhibit 1  is  not a lease agreement rather 

extension  letter  dated  27-11-1952  and  that  he  does  not  if  there  was  any  further 

extension. P.W.1 stated that the nine lechas land where his tea-stall stands falls within 
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the 3B-4K-9L land of defendant no.2.

15. P.W.2 Gautam Kumar Dutta’s evidence shows that he has a shop M/S Gautam 

Bhandar situated in a building ‘Old Settlement Building and he has been running the 

shop for the last 30 years and that plaintiffs’ tea-stall is just adjacent to his shop. P.W.2  

deposed that  the defendants  are trying to forcefully  evict  them from their  lands at 

Machkhowa.  P.W.2  identified  the  order  dated  16-07-2012 in  W.P.(C)  3298/1992  as 

Exhibit 8 and trade license as Exhibit 9. In his cross-examination, P.W.2 stated that 

his shop stands on government land. P.W.2 stated that he has not produced any lease 

document in respect of the land where his shop stands.

16. D.W.1 Jadab Pathak, Assistant Executive Engineer in the Office of the Directorate 

of Handloom & Textiles, Assam, deposed has substantiated the contentions made in the 

written-statement. D.W.1 identified the authority letter as Exhibit A,  chitha of dag 83 

of Sahar Guwahati 1st Part as  Exhibit B, certified copy of order dated 28-04-1998 in 

W.P.(C) 8081/2005 by Hon’ble Gauhati High Court as  Exhibit C, letter dated 06-05-

2008 issued by defendant  no. 2 as  Exhibit  D,  letters by defendant no. 2 to D.C., 

Kamrup (M) as Exhibits E(1) and Exhibit E(2), letters by defendant no. 2 as Exhibits 

F  and  G. In his  cross-examination, D.W.1 stated that he does not know under what 

terms and conditions, the plaintiffs are in possession of the suit land.

17. Having taken stock of the pleadings and evidence-on-record and the arguments 

founded  thereon,  it  is  apparent  that  the  plaintiffs  have  based  their  claim  of  the 

possession  of  the  suit  land  for  more  than  50  years  by  virtue  of  Exhibit  1 lease 

agreement. The plaintiffs, on their part, have admitted in their evidence as well as in the 

plaint that the suit land is government land. 

18. Exhibit  1 is  nothing  but  extension  of  lease  to  Jogendra  Nath  Kataky  but 

definitely it  is not  a lease agreement.  The plaintiffs  have not filed or produced any 

document to hold that their lease was continued to be extended or renewed from time 

to time till the date of filing of the suit.

19. Birendra Nath Kataky was served with an eviction notice u/s 18(2) of Settlement 

Rules.  Birendra  Nath  Kataky  challenged  the  said  notice  before  the  Assam Board  of 

Revenue and the latter, vide its judgment dated 03-10-1981 Exhibit 2, held that the 

said notice is not maintainable and went on to observe that the prescribed authority 

may evict Birendra Nath Kataky as per provisions of Assam Public Premises (Eviction of 

Unauthorized Occupation) Act, 1971. Exhibit 3 shows that the possession of Birendra 

Nath Kataky was restored in the suit land by the Hon’ble Gauhati High Court vide its 

order dated 28-07-1986 in Civil Rule 553 of 1984. Exhibits 4 to 6 are land revenue and 
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municipal tax receipts and Exhibit 7 and 8 do not aid the plaintiffs in respect of their 

right over the suit land.

20. Contrarily,  Exhibit  C certified  copy  of  order  dated  28-04-2008  in  WP(C) 

8081/2005,  the  Hon’ble  Gauhati  High  Court  has  observed  that  it  is  open  to  the 

Handloom and Textile Department (defendant no. 2) to deal with the piece of land in  

accordance with its policy and in accordance with law. The defendant no. 2 undertook 

construction of boundary wall in pursuance to  Exhibit D but for want of eviction on 

northern and eastern side of its land, the construction remained incomplete on those 

two sides (Exhibits E(1)  and  E(2)). The defendant no. 2, again, asked the Deputy 

Commissioner, Kamrup (M) vide Exhibit F to evict the encroachers from its land. Thus, 

for the foregoing discussion, the notice in the Assam Tribune dated 06-03-2012 cannot 

be faulted with.

21. Section 12 of the Assam Land and Revenue Regulation, 1886  , gives power to the 

State to make rules for disposal by way of agreement, lease or otherwise such land of 

the Government. Rule 16 of the Settlement Rules under the Assam Land and Revenue 

Regulation provides that lease shall be issued on written application only and no person 

shall enter into the possession of waste land in any area until a lease has been issued to  

him or a written permission is granted to him by the Deputy Commissioner, pending 

issue of such lease to enter into possession of the Government waste land. Under Rule  

18(1) of Settlement Rules envisages whereby the Deputy Commissioner is empowered 

to  evict  any  person  from the  land  over  which  no  person  can  acquire  the  right  of 

proprietor or settlement holder.

22. This is a suit wherein the plaintiffs knowing fully well that the suit land claimed 

by them is a Government land and the Handloom and Textiles Department, being its 

allottee, had taken steps to construct a Handloom Haveli. The plaintiffs knowing the fact 

that they had no vested right of proprietor, land holder or settlement holder over the 

suit land had filed the suit and in such a situation, they are precluded from coming to 

the civil Court asking for relief of permanent injunction against the defendants in respect 

of the suit land, which is a government land. The Government has the right to not to 

renew the lease and to recover possession of the suit land by evicting the plaintiffs. 

23. Plaintiffs have failed to show on record that they had preferred any application 

for settlement of the suit land in their favour. It appears from the evidence of P.W.s that 

no application for settlement was produced by the plaintiffs to prove that they or their  

predecessors had applied for settlement of the suit land in their names and during the 

pendency of the process for settlement, the defendants had initiated ejectment process 
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against them. Thus, it can be inferred that there was no settlement granted by the 

Deputy Commissioner nor any written permission has been obtained by the plaintiffs 

from the Deputy Commissioner for possession of the government land. So, under the 

provisions of Assam Land and Revenue Regulation, the plaintiffs cannot claim any right 

over the suit land, not to speak of permanent injunction because they are encroachers 

and they are liable for eviction in accordance with law. Having said so, the plaintiffs are 

not entitled to a decree of permanent injunction.

24. This issue is decided in the negative and against the plaintiffs.

ISSUE No. 3

25. The  plaintiffs’  suit  is  for  permanent  injunction  simpliciter.  Article  113  of 

the     Limitation Act   governs such suit. The time from which limitation period of three yeas 

begins to run is when the right to sue accrues. Thus, the period of three years has to be 

calculated from the day when the defendants published the notice, that is, on 06-03-

2012. The time, therefore, to file the suit was available until 05-03-2015 and the suit 

was filed well before the expiry of such period, that is, on 20-03-2012, which is clearly  

within  the  period  of  limitation.  This  Issue  is  decided  in  the  negative  and  for  the 

plaintiffs.

ISSUE No. 1, 6 and 7

26. These three issues are taken up together for the sake of brevity. The burden lies  

on plaintiff to establish his suit. When the suit is based on a certain right, burden to 

prove the same falls on the plaintiffs, which they have fittingly failed to discharge, and 

this Court cannot decree a suit  merely on the basis of plaintiffs’  assertion that they 

entitled to the permanent injunction as prayed for because their predecessors continued 

to occupy the suit land since 1951. It is clear that the plaintiffs have failed to discharge 

their requisite onus. Thus, when the plaintiffs’ burden to prove his assertion failed, it can 

be surmised that  the onus never shifted to the defendants.  The  Exhibits 1 to  10 

extends no support to the plaintiff’s factual situation as pleaded as well as in respect of 

his claims. Without doubt, the construction of wall over the defendant no.2’s land will 

cause hardship but it is no longer  res integra  that public interest must override any 

consideration of private loss or gain.

27. Moreover, under Section 154 of the Assam Land and Revenue Regulation, 1886, 

it has been specifically mentioned that no civil Court shall exercise its jurisdiction in any 

matter regarding ejectment of any person from land over which no person has accrued 

the right of proprietor, land holder or settlement holder and the disposal of any crop 

raised or any building or other construction erected without authority on such land.

http://indiankanoon.org/doc/1317393/
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28. Coupling the submissions as well as the pleading of the parties and the decisions 

so arrived at from the foregoing issues, it can be safely inferred that the plaintiffs’ suit is  

devoid  of  any  cause  of  action.  For  all  the  coalesced  decision  from  the  discussion 

hereinabove,  it  is  translucent  that  the  plaintiffs  are  not  entitled  to  the  decree  of 

permanent injunction as prayed for. Needless to add, the suit is liable to be dismissed 

with costs to the defendants.

29. Accordingly,  these  three  issues  are  decided  in  the  negative  and  against  the 

plaintiff.

O R D E R

30. The plaintiffs’ suit is dismissed on contest with costs.

31. PREPARE decree accordingly.

GIVEN under my hand and seal of this Court on this 22nd day of December, 2017 

at Kamrup (M).

(A. J. BORAH)
 Civil Judge No. 2,
 Kamrup (M).
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APPENDIX

EXHIBITS

Plaintiffs’ Exhibits

Exhibit 1 – Lease dated 29-11-1952
Exhibit 2 – order dated 12-03-1974 by ADC
Exhibit 3 – Judgment dated 03-10-1981 in 161/RA/80
Exhibit 4 – Order in Rule 553/1994 by Gauhati High Court
Exhibits 5(1) to 5(3) – Land Revenue Paying Receipts
Exhibits 6(i) to 6(vi) – GMC tax paying receipts
Exhibit 7 – Publication dated 06-03-2012 in The Assam Tribune
Exhibit 8 – Order dated 16-07-2012
Exhibit 9 – Trade License
Exhibit 10 – RTI Reply

Defendants’ Exhibits

Exhibit A – Authority Letter
Exhibit B – Chitha
Exhibit C – Order dated 28-04-2008 in W.P.(C) 8081/2005
Exhibit D – Letter dated 06-05-2008 by defendant no. 2
Exhibits E(1), E(2) – Letters by defendant no.2
Exhibit F – Letter dated 12-12-2011 by defendant no.2 to DC
Exhibit G – Letter dated 12-03-2012 by defendant no.2 to DC

WITNESSES

Plaintiff witnesses

P.W.1 – Ankur Kataky
P.W.2 – Gautam Kumar Dutta

Defendant witness 

D.W.1 – Jadab Pathak

Civil Judge No. 2
Kamrup (M).


