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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M)

                              Case No. C.R. 3755 of 2016 u/s 138 of NI Act

                                                  Om trading Co- Operative Society Ltd.

                                                   Represented by its Chairman Rana Das

                                                  Authorized its member Utpal Chakraborty

                                                  To represent the case on behalf of the 

                                                   Chairman who represent the society

                                                   Sri Utpal Chakroborty

                                                   S/O- Late Indu Bhusan Chakraborty

                                                   R/O- Maligaon, Gotanagar, P.S.-Jalukbari

                                                   Guwahati- 33, District- Kamrup (M)

                                                                          ………………….. Complainant

.

                                                                        -Vs-

                                                Sri Debojit Kumar Mitra

                                                S/O- Dillip Kumar Mitra

                                                C/O- M/S Newco Book Stores

Kaziranga Apartment, Krishna Market

                                                 Room Number- 6, Pandu Port Road

                                                 P.O.-Pandu, P.S.- Jalukbari

Dist- Kamrup (M), Assam

                                                                          ……………………. Accused 
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Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

For the Complainant- Mr. K. Baruah,….Learned Advocate.

For accused- Mr. S. Das,….Learned Advocate 

Evidence recorded on- 09-10-17, 29-11-17

Argument heard on- 11-12-17 

Judgment delivered on – 22-12-17

JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments Act, 1881 alleging that the accused Debojit Kumar Mitra had 
issued  one  cheque  in  favour  of  the  complainant  Om  Tradding  Co- 
Operative Society Limited Represented by its  authorized representative 
Utpal Chakraborty which was dishonored due to the reason account close 
of the accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the  principal business of the complainant society was to deposit money 
and provide loan to customers under daily deposit scheme in the name 
and style of Om Trading Co- Operative Society Limited, being registration 
no. G 13 2007/08. The accused approached the complainant society for a 
loan amounting to Rs. 3,40,000/- only with an assurance to repay Rs. 
3,65,000/- only with interest within one year in the form of Rs. 1000/- 
only daily and after submitting all necessary documents by the accused 
and after execution all the formalities by him the complainant agreed to 
sanction an amount of Rs. 3,40,000/- only in favour of the accused. After 
repayment  of  few  amounts  by  the  accused,  he  failed  to  repay  the 
remaining amount against the loan as a result balance amount came to 
Rs. 3,34,000/- only and after several request and demand made by the 
complainant the accused issued a cheque in favour of the society bearing 
no. 027988 dated 14-09-16 for Rs. 3,34,000/- only drawn on Axis Bank 
Ltd. Maligaon Guwahati -11 Branch with an assurance that the cheque 
will be honoured by the bank on its presentation.

3. However when the cheque was presented before Vijaya Bank, Maligaon 
Branch it was returned unpaid with a memo dated 16-09-16 remarking 
account closed.

4. On  07-10-16  demand  notice  was  issued  to  the  accused  through  the 
advocate of the complainant to the accused at his given correct address 
and registered with ADbut the acknowledgement card was not returned 
back to the sender address hence the notice was deemed to be served 
after  seven  days  from the  date  of  register  i.e.,  on  14-10-16 but  the 
accused  did  not  respond  to  the  notice  and  as  such  the  complainant 
lodged  the  case  against  the  accused  u/s  138  of  The  Negotiable 
Instruments Act, 1881.
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5. The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
Act,1881  was  explained  to  him  to  which  he  pleaded  not  guilty  and 
claimed to be tried.

6. The complainant adduced the evidence of Utpal Chakraborty as witness in 
support of their case and exhibited some documents whereas the accused 
adduced  himself  as  witness  and  exhibited  some  documents  in  his 
defence.

7. The accused in his statement u/s 313 of Cr.P.C. stated that  he had not 
taken any money as alleged. The complainant told him that they would 
send someone to collect money but they did not send any one. However 
he had repaid the loan.  The accused stated that at present he had no 
liability towards the complainant. The accused further stated that he had 
not received the demand notice.

8. I have heard the learned counsels appearing for the complainant and the 
accused.  Upon  hearing  and  on  perusal  of  record  I  have  framed  the 
following points for determination in order to arrive at a definite finding 
as regards the dispute in this case-

1. Whether  the  accused  issued  the  cheque  for  the  discharge  of  any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheque was dishonored for the reason account closed 
and it would attract the provisions of section 138 of NI Act?

3. Whether  the  accused  received  the  demand  notice  issued  by 
thecomplainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

9. I have carefully  gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and perused 
the  arguments  advanced  and  the  submissions  made  by  the  learned 
advocate on behalf of the complainant and the learned advocate for the 
accused person. 

DISCUSSION, DECISIONS AND REASONS:-

10. Point for determination no. 1:- Whether the accused issued the cheque   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

11. The PW 1 Utpal Chakraborty exhibited the authority letter authorized by 
the Chairman of the complainant society by which he was authorized to 
lodge the case as Ext. 1 and the signature of the Chairman was exhibited 
as  Ext.  1(I).  Hon’ble  Supreme  Court  in  A.  C,  Narayanan  Vs  State  of 
Maharastra and others [2013 (11) SCALE 360] in para 26 cited as “ while 
holding that there is no serious conflict between the decisions in MMTC 
(supra) and Janki Vashdeo Bhojwani (supra), we clarify the position and 
answer  the  questions  in  the  following  manner:  (i)  Filing  of  complaint 
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petition u/s 138 NI Act through power of attorney is perfectly legal and 
competent, (ii) The power of attorney holder can depose and verify on 
oath before the Court in order to prove the contents of the complaint. 
However,  the  power  of  attorney  holder  must  have  witnessed  the 
transaction as an agent of the payee/holder in due course or possess due 
knowledge  regarding  the  said  transactions,  (iii)  it  is  required  by  the 
complainant to make specific assertion as to the knowledge of the power 
of attorney holder in the said transaction explicitly in the complaint and 
the  power  of  attorney  holder  who  has  no  knowledge  regarding  the 
transaction cannot be examined as a witness in the case….”. As observed 
by  Hon’ble  Supreme  Court  in  Vishwa  Mitter  Vs  O.P.  Poddar 
[MANU/SC/0378/1983]  anyone  can  set  the  criminal  law  in  motion  by 
filling a complaint  of facts constituting an offence before a magistrate 
entitle  to  take  cognizance  take  cognizance  u/s  190  and  unless  any 
statutory provision prescribes any special qualification or eligibility criteria 
for putting the criminal law in motion, no Court shall take cognizance of 
the  sole  ground  that  the  complainant  was  not  competent  to  file  the 
complaint. The Hon’ble Andhra Pradesh High Court in [(1977) 1 ALT (Crl.) 
696 held that a complainant is to be filed on behalf of a company by a 
person, who is in charge of or was responsible to the company and he 
must be a person whose action would be binding on the company and the 
said person must be empowered by law so as to bind the company. On 
perusal of the complaint petition, the evidence on affidavit and the cross 
examination  of  PW 1  it  is  appeared  that  the  PW 1  had  been in  the 
complainant  society  since  the  year  2007  and  the  accused  as  DW  1 
admitted the existence of the complainant society. It is also clear that 
there is no dispute to the identity of the complainant and the knowledge 
of PW 1 regarding the transaction as the transaction was alleged to be 
performed in the year 2015 as appeared from Ext. 2 and 3 which are 
debit voucher and promissory note. So considering the above I am of the 
opinion that the complaint case is maintainable. The PW 1 in his evidence 
deposed that the accused approached the complainant society for a loan 
amounting  to  Rs.  3,40,000/-  only  with  an  assurance  to  repay  Rs. 
3,65,000/- only with interest within one year in the form of Rs. 1000/- 
only daily and after submitting all necessary documents by the accused 
and after execution all the formalities by him the complainant agreed to 
sanction an amount of Rs. 3,40,000/- only in favour of the accused. After 
repayment  of  few  amounts  by  the  accused,  he  failed  to  repay  the 
remaining amount against the loan as a result balance amount came to 
Rs. 3,34,000/- only and after several request and demand made by the 
complainant the accused issued a cheque in favour of the society bearing 
no. 027988 dated 14-09-16 for Rs. 3,34,000/- only drawn on Axis Bank 
Ltd. Maligaon Guwahati -11 Branch with an assurance that the cheque 
will  be  honoured  by  the  bank  on  its  presentation.  The  cheque  was 
exhibited  as  Ext.  4  and  as  mentioned  earlier  the  debit  voucher  and 
promissory note were exhibited as Ext. 2 and 3. The defence plea of the 
accused was that he only took Rs. 3,00,000/- only from the complainant 
which was repaid. So it is seen that the accused had not disputed the 
loan but the dispute was regarding the amount advanced and liability. 
From  the  evidence  of  PW  1  it  is  revealed  that  there  was  no  loan 
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agreement  in  between  the  accused  and  the  complainant.  The  PW  1 
deposed  in  his  cross  examination that  the accused agreed to  pay an 
amount of Rs. 3,65,000/- only and out of the loan sanctioned he had 
already repaid Rs. 20,000/Rs. 30,000/- only and after several request the 
accused paid the amount by issuing the cheque amounting Rs. 3,34,000/- 
only.  So if  we consider the deposition of the complainant the accused 
after paying Rs. 20,000/Rs. 30,000/- only issued the cheque to discharge 
his liability. On perusal of Ext. 4 it is seen that the cheque date was 14-
09-16.For the sake of argument late us believe the accused had paid Rs. 
20,000/- only out of Rs. 3,65,000/- only so the balance would be Rs. 
3,45,000/- only. From the evidence of PW 1 it is seen that there is no 
other repayment except that Rs. 20,000/- only/Rs. 30,000/- only from the 
part of the accused. The accused as DW 1 deposed that he had made 
repayment of Rs. 58,000/- only, however he had submitted the receipt of 
Rs. 56,000/- only. The receipts were exhibited as Ext. A1 to Ext. A56. The 
DW 1in his cross examination by the complainant admitted that he had 
not made payments on dates. But in my opinion the payment was not 
made in time is not a dispute to be decided by the Court because the 
Court has to see only whether there was any legally enforceable debt for 
which the cheque was issued. The learned advocate for the complainant 
relied on the judgment of Hon’ble Supreme Court  in Rangappa Vs Sri 
Mohan [(2010) 11 SCC 441] and submitted that to rebut the presumption 
u/s 139 of the NI Act mere plausible explanation is not sufficient and the 
rebuttal evidence must be probable and capable of being accepted by the 
Court. However Hon’ble Supreme Court in Krishna Janardhan Bhatt Vs 
Dattattraya G.  Hegde [(2008)4 SCC 54]  cited that  section 139 merely 
raises  a  presumption in  favour  of  the holder  of  cheque that  the  said 
cheque had been issued for discharge of any debt or other liability and 
existence of legally recoverable debt is not a matter of presumption u/s 
139. In Krishna Janardan Bhatt Vs Duttattraya G. Hegde Hon’ble Supreme 
Court further held that Courts must be on guard to see that merely on the 
application of presumption as contemplated under section 139 may not 
lead to  injustice  or  mistaken conviction.  Hon’ble  Supreme Court  in  K. 
Prakashan Vs P.K. Surendran [(2008) 1 SCC 258] in para 13 cited that 
“The Act  raises  two presumptions:  firstly,  in  regard to  the  passing  of 
consideration  as  contained  in  section  118(a)  therein  and,  secondly,  a 
presumption that the holder of cheque receiving the same of the nature 
referred to in section 139 discharged in whole or in part any debt or other 
liability. Presumptions both under sections 118(a) and 139 are rebuttable 
in  nature.  Having  regard  to  the  definition  of  terms  “proved”  and 
“disproved”as  contained  in  section  3  of  the  Evidence  Act  as  also  the 
nature of the said burden upon the prosecution vis a vis an accused it is 
not  necessary  that  the  accused  must  step  into  the  witness  box  to 
discharge the burden of proof in terms of the aforementioned provisions”. 
In para 14 the Hon’ble Apex Court further cited that “It is furthermore not 
in  doubt or  dispute that  whereas the standard of  proof so far  as the 
prosecution is concerned is proof of guilt beyond all reasonable doubt; 
the one on the accused is only mere preponderance of probability.” The 
learned  advocate  for  the  accused  relied  on  the  judgment  of  Hon’ble 
Supreme Court in Indus Airways Pvt. Ltd. Vs Magnum Aviation Pvt. Ltd 

5



6

and another [(2014) 12 SCC 539] and submitted that the complainant has 
to satisfy the Court that on the date of issuance of the cheque there was 
a legally enforceable debt of the like amount. From the cross examination 
of DW 1 it is appeared that there was no dispute to Ext. A 1 to A 56 by 
the  complainant.  As  already  discussed  the  complainant  admitted  the 
receipt of Rs. 20,000/- only to Rs. 30,000/- only from the accused. As he 
is not denying the authenticity of the A 1 to A 56 so we can presume that 
the aforesaid amount for which the receipts were issued was paid. So if 
we  subtract  Rs.  56,000/-  only  from  Rs.  3,65,000/-  only  the  balance 
amount will be Rs. 3,09,000/- only which is less than the cheque amount. 
Hon’ble Gauhati High Court in Manik Lodh Vs State of Assam & Another 
[2007(3)GLT207] in para 31 held that “What logically follows from the 
above discussion is that when upon dishonor of a cheque of a certain 
amount  of  money,  the  holder  of  the  cheque  receives  part  payment 
towards the total amount for which the cheque stood issued, the holder 
of the cheque cannot, thereafter, demand payment of the entire cheque 
amount and cannot, on the dishonor of such a cheque for insufficiency of 
funds,  launch  prosecution  against  the  drawer  of  the  cheque  for  non- 
receipt of a part payment of the debt of the drawer, the cheque either 
needs to be cancelled and a fresh cheque needs to be issued for the 
remaining  liability  or  the  same cheque  can be  validated  for  the sum, 
which the drawer had actually remained liable to pay his debt.” From the 
evidence of the complainant it is seen that there is no other transaction in 
between the accused and the complainant for which repayment of Rs. 
56,000/-  only  was  made.So  considering  the  above  discussions  it  is 
appeared to me that the complainant has not been able to discharge his 
burden to adduce reliable evidence to show that the cheque was issued 
to discharge the liability of the accused for a legally recoverable amount, 
hence  it  is  held  that  the  accused had  not  issued  the cheque  for  the 
discharge  of  any  legally  enforceable  debt  or  liability  towards  the 
complainant.

12. DECISSION  :-   The accused had not issued the cheque for the discharge 
of any legally enforceable debt or liability towards the complainant.

13. Point for determination no. 2:-Whether the cheque was dishonored for   
the reason account closed and it would attract the provisions of section 
138 of NI Act?

14. The PW 1 exhibited the return memo as Ext. 5 wherein the reason for 
return was exhibited as Ext. 5(II). The accused in his statement u/s 313 
of Cr.P.C. denied any knowledge from his part regarding the dishonor and 
stated that at that time his account was closed. Hon’ble Supreme Court in 
Laxmi Dyechem Vs State of Gujarat and others [(2012) 13 SCC 375 ] in 
para 15 cited that  We find ourselves in respectful agreement with the 
decision  in  NEPC  Micon  Ltd.  (supra)  that  the  expression  "amount  of 
money .... is insufficient" appearing in Section 138 of the Act is a genus 
and dishonor for reasons such "as account closed", "payment stopped", 
"referred to the drawer" are only species of that genus. Just as dishonor 
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of a cheque on the ground that the account has been closed is a dishonor 
falling in the first contingency referred to in Section 138, so also dishonor 
on the ground that the "signatures do not match" or that the "image is 
not found", which too implies that the specimen signatures do not match 
the  signatures  on  the  cheque  would  constitute  a  dishonor  within  the 
meaning of Section 138 of the Act”.  So considering the exhibited return 
memo and the statement of the accused u/s 313 of Cr.P.C. it is held that 
the cheque was dishonored for the reason account closed and the reason 
would attract the provisions of section 138 of The NI Act.

15. DECISION:-   It is held that the cheque was dishonored due to the reason 
account close and the reason would attract the provisions of section 138 
of NI Act.

16. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheque?

17. The PW 1 exhibited the demand notice which was marked as Ext 6 and 
the postal receipt was exhibited as Ext. 7. The accused in his statement 
u/s 313 of Cr.P.C. stated that he had not received the demand notice. 
Hon’ble  Supreme  Court  in  C.C.  Alavi  Haji  Vs  Palapetty  Muhammad  & 
another [(2007) 6 SCC 555] wherein it was observed that “According to 
section 114 of  the Act,  read with illustration  (f)  there  under,  when it 
appears  to  the  Court  that  the  common course  of  business  renders  it 
probable that a thing would happen, the Court may draw presumption 
that the thing would have happened, unless there are circumstances in a 
particular  case to show that  the common course of  business  was not 
followed. Thus section 114 enables the Court to presume the existence of 
any fact which it thinks likely to have happened, regard being had to the 
common course of natural events, human conduct and public and private 
business in their relation to the facts of the particular case. Consequently, 
the Court can presume that the common course of business has been 
followed in particular case. When applied to communications sent by post, 
section 114 enables the Court to presume that in the common course of 
natural  events,  the  communication  would  have  been  delivered  at  the 
address  of  the  addressee.  But  the  presumption  that  is  raised  under 
section 27 of the G.C. Act is a far stronger presumption. Further while 
section 114 of The Evidence Act refers to a general presumption section 
27  refers  to  a  specific  presumption.  For  the sake of  ready reference, 
section 27 of G.C. Act extracted bellow:
Section  27.  Meaning  of  service  by  post-  where  any  Central  Act  or 
Regulation  made  after  the  commencement  of  this  Act  authorizes  or 
requires  any document  to  be served by post,  whether  the expression 
‘serve’ or either of the expressions ‘give‘ or ‘send’ or any other expression 
is used, then, unless a different intention appears the service shall  be 
deemed to be effected by properly addressing, prepaying and posting by 
registered  post,  a  letter  containing  the  document,  and,  unless  the 
contrary is proved, to have been effected at the time at which the letter 
would be delivered in the ordinary course of post. 
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Section 27 gives rise to a presumption that service of notice has been 
effected when it is sent to the correct address by registered post. In view 
of the said presumption, when stating that the notice has been sent by 
registered post to the address of the drawer, it is unnecessary to further 
aver in the complaint that in spite of the return of the notice un served, it  
is deemed to have been served or that the addressee is deemed to have 
knowledge of the notice. Unless and until the contrary is proved by the 
addressee, service of notice is deemed to have been effected at the time 
at which the letter would have been delivered in the ordinary course of 
business.”

18. The accused had not disputed his address. Hence it is presumed and held 
that the accused has duly received the legal notice.

19. DECISION  :-   The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

20. Point for determination No.4:- Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

21. The offence under section 138 is complete on the satisfaction ofcertain 
conditions  which are that  the cheque has to be issued on theaccount 
maintained by the accused and that the cheque has to be issued for the 
discharge of a debt or liability. It is further provided that the said cheque 
has  to  be  deposited  within  three  months  of  itsissuance  or  within  its 
validity  and  that  the  notice  regarding  thedishonor  of  the  cheque  for 
insufficient  funds  ought  to  be  givenwithin  30  days  of  the  receipt  of 
information regarding the dishonor.

22. In the instant case at hand it is not held that the cheque was issued for 
the  discharge  of  any  legally  enforceable  debt  or  liability  towards  the 
complainant by the accused thoughit was held that the said cheque was 
dishonored due to due to the reason insufficient fund and the accused 
received the demand notice. To hold a person guilty for an offence u/s 
138 of NI Act, 1881 all the criteria discussed above has to be satisfied, 
but in this case all the criteria were not satisfied.

23. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not satisfied in the instant case, hence it is held that the accused Debojit 
Kumar Mitra has not  committed the offence under section 138 of  the 
Negotiable Instruments Act, 1881.

24. DECISION  : The accused has not committed the offence under section 138 
of the Negotiable Instruments Act, 1881.

25. In view of the discussions made above and the decisions reached in the 
foregoing points for  determinations it  is held that the accused Debojit 
Kumar  Mitra  has  not  committed  offence  under  section  138  of  the 
Negotiable Instruments Act,1881 and as such the accused is acquitted.

26. The bail bonds for Debojit Kumar Mitra shall be in force for six months.
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27. The case is disposed of on contest under the following order,

ORDER

In view of the discussions made above and the decisions reached in the 
foregoing points for determinations it  is held that the accused Debojit  Kumar 
Mitra  has  not  committed  offence  under  section  138  of  the  Negotiable 
Instruments Act,1881 and as such the accused is acquitted. The bail bonds for 
Debojit  Kumar Mitra shall  be in force for six months.  Accordingly the case is 
disposed of.
          Given under my hand and seal of this Court on this 22 nd day of December 
2017 at Guwahati.

Dictated and typed by me,

   Nayanjyoti Choudhury                                        Nayanjyoti Choudhury

Juducial Magistrate 1st Class                                Judicial Magistrate 1st Class

Kamrup(M)                                                       Kamrup (M)
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APPENDIX

(A) Complainant Exhibits  :

                Ext.1- Authority letter

Ext.2- Debit Voucher

Ext. 3- Promissory note

Ext. 4- Cheque

Ext.5- Return memo

Ext. 6- Demand notice

Ext. 7- Postal receipt

(B) Defence  Exhibits  :

Ext. A 1 to A 56- Receipt

Ext. B- Passbook

(C) Witnesses Exhibits  :

                Nil 

(D) Complainant Witness  :

          PW 1- Utpal Chakraborty

(E) Defence Witness  :

DW 1- Debojit Kumar Mitra

(F) Court Witness  :

Nil 
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