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IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS AT Kamrup(M). 

 

 

 Present: ARPITA KAR, A.J.S. 

  

 

  

G.R.NO.6775/14 

U/S 379/411 I.P.C. 

 

   STATE OF ASSAM 

              Vs 

1. Sri SwndwnBasumatary 

   ..............Accused Person. 

 

 

Advocate Appeared:- 

 

      For Prosecution: Smti.ChandanaGoswami 

      For Defence: Sri B.Bharali. 

 

Charge Framed on: 28.07.2016, 20.05.2017 

Evidence recorded on: 31.08.2016, 04.10.2016, 20.12.2016, 20.02.2017, 

29.03.2017, 01.08.2017, 31.08.2017, 

Arguments heard on: 15.12.2017 

Judgment delivered on: 28.12.2017 
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J U D G M E N T 

 

1. Prosecution story in brief is that on 29.06.2014 Sri Tonmoy Kamal 

Bhuyan lodged a F.I.R. before the Dispur P.S. alleging inter alia that on 

the intervening night of 28.06.2014, some miscreants broke the lock of 

the gate of his house and stole his bullet motor cycle bearing 

registration number AS 01 MA 7043 from the compound of his house. 

 

2. On receipt of the F.I.R. Dispur P.S. case No. 1287/14 was registered 

and investigated into. During Investigation  seizures  were made by the 

police. On completion of the investigation the I.O. has submitted the 

Charge sheet U/S 379 I.P.C. against the accused Sri 

SwndwnBasumatary. 

 

3. The defence Story is of total denial. On his appearance before the Court 

copies of relevant documents were furnished to the accused as per sec 

207 Cr.P.C. Upon hearing both sides and after perusal of C.D. grounds 

for presuming that the accused SwndwnBasumatary has committed an 

offence U/S 379 I.P.C. were found and accordingly charges under the 

said section was framed against the accused. The particulars of the 

charge U/S 379 I.P.C. was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried.  

 

4. But after recording evidencesof the P.W.s, prima-facie materials of 

commission of offence U/S411 I.P.C. were also found and grounds for 

presuming that the accused SwndwnBasumatary has committed an 

offenceU/S 411 I.P.C. were found and hence by applying the provisions 

of section 216  Cr.P.C. the charges U/S 411 I.P.C. were added in this 

case against the accused. Thus both the sides were heard again and 

upon hearing both sides and after perusal of C.D. grounds for 

presuming that the accused has committed offence U/S 379/411 I.P.C. 

were found and accordingly formal charges U/S 379/411 I.P.C. were 
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framed against the accused vide order dated 20.05.2017. The 

particulars of the charges U/S 379/411 I.P.C. were read over and 

explained to the accused to which he pleaded not guilty and claimed to 

be tried. After addition of the charges U/S 411 I.P.C. against the 

accused, the prosecution and the accused side were asked if they want 

re-call or re-examine/ cross-examine any witnesses with reference to 

the addition of the charge to which they replied in positive and 

accordingly upon the submissions of the learned counsels P.W.4, 

SailendraNath, P.W.5, Lutfur Rahman, P.W.6, BasabSarma and P.W.7, 

NakulBaruah were summoned and they were re-examined and further 

cross-examined by the learned counsels for  the respective sides. 

 

5. During trail prosecution side examined 8 P.W.s. The statement of the 

accused is recorded u/s 313 Cr.P.C. Defence also adduced two D.W.s 

 

6.  I heard arguments for both sides and also perused the case record.  

 

7. POINTS FOR DETERMINATION:- 

 

A. Whether the accused on or about 28.06.2014 at DispurDebdaru 

Path at Kamrup(M) Dist dishonestly removed the bullet motorcycle bearing 

no. AS 01MA 7043 belonging to Tanmoy Kamal Bhuyan without the consent 

of the owner thereof? 

B. Whether the accused on the same date, time and place received 

the aforesaid bullet motor cycle knowing or having reason to believe that 

the said was a stolen one? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

8. The informant of this case Sri Tanmoy Kamal Bhuyan deposed as 

P.W.1. He deposed that he knows the accused and has also identified 

the accused on dock. He deposed that his bike bearing registration No. 
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AS 01-MA-7043 was stolen and hence he lodged the case. His bike was 

later recovered by the police and the same was recovered from 

SwndwnBasumatary. The seizure list is exhibited as Exbt-2 wherein 

Exbt-2(1) is his signature.  

     In his cross-examination he deposed that the motor cycle was 

kept in its regular place where it was generally kept,when the same was 

stolen. He further deposed that he has not heard any sound of the 

breaking of the lock and that he has not seen the person who stole the 

motorcycle. The R/C and the keys of the motorcycle were with him. He 

deposed that his bike was 2 years old when the same was stolen and he 

brought the same from police station after its recovery. 

 

9. P.W.2 Sri Atul Barman who is the tenant of the informant deposed that 

he is aware of the fact that the motorcycle of Tanmoy was stolen. The 

seizure list is exhibited as Exbt-2 wherein his signature is exhibited as 

Exbt-2(2). 

              In his cross-examination he deposed that police did not 

interrogate him but took his signature. 

 

10. P.W.3, Smti. Banita Bora deposed that she is aware of the fact that the 

motorcycle of the informant was stolen but she does not know by 

whom the same was stolen. 

 

11. P.W.4, Sri SailendraNath Barmanwho is a sub-inspector deposed that at 

the time of the occurrence he was working at Udalguri P.S. and during 

checking the accused could not produce the document of the bike 

which he was riding, for which he became suspicious and took the 

accused to the police station and the bike was seized. The seizure list is 

exhibited as Exbt-3 wherein Exbt-3(1) is his signature.  

    In his cross-examination he deposed that in his statement 

U/S161 Cr.P.C. he stated that the accused could not produce the key of 

the bike for which they became suspicious. After getting message from 

Dispur P.S. he came to know that the bike was a stolen one. He deposed 
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that an A.S.I. from Dispur P.S. Came toUdalguri P.S. and he never went 

to Dispur P.S. and the said A.S.I. is investigating officer in this case. He 

deposed that he has not seen who stole the bike and the chasis number 

and the engine number were found in the bullet. 

In his re-examination and further cross-examination he deposed 

that during his duty time he saw the accused SwndwnBasumatary was 

riding a bike. He then stopped SwndwnBasumatary and asked him to 

produce the documents related to the bike but the accused could not 

produce the same for which he became suspicious that the bike was a 

stolen one and as such he seized the bike(bullet) from 

SwndwnBasumatary. 

In his further cross-examination he deposed that the keys of the 

bullet (bike) were not with the accused. The accused failed to tell him 

from whom he got the bike. He admitted that the persons who were with 

him in the check post were not made a witness in the seizure list and that 

the seizure list was prepared by him in the police station. He was 

informed by the Dispur P.S. that the bike was a stolen one and that a 

F.I.R. was lodged in the Dispur P.S. regarding the theft of the bike. 

 

12. P.W.5, Md. Lutfur Rahman who is a constable and a seizure witness in 

this case  deposed that a bike was seized at the Udalguri P.S. and he 

put his signature in the seizure list as a seizure witness. He identified 

the accused on dock to be the person from whom the bike was 

seized.(On being asked, the said person as identified by the P.W.5 told 

that his name is SwndwnBasumatary). He deposed that the bike that 

was seized was stolen at Guwahati and seized at Udalguri. The seizure 

list is exhibited as Exbt-3 wherein his signature is exhibited as Exbt-

3(2). 

     In his cross-examination he deposed that the bike was seized 

on the road and he was in the police station at that time. The said bike 

was of black colour and was not a new one. He deposed that he has not 

seen the documents of the said bike and the key was there in the bike. 

He deposed that his statement was not recorded by the police. 
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          In his re-examination and further cross-examination he deposed 

that he was a seizure witness in the seizure list of the bike that was 

seized by Mr.SailendraNath Barman. He knows the accused and saw him 

for the first time at the police station. He stated that the bike was a stolen 

one, he saw the bike for the first time at the police station and he does 

not know who was possessing the bike before he saw the same at police 

station.  

 

13.  P.W.6, Sri Basab Sharma who is a constable and a seizure witness in 

this case identified the accused on dock, who on being askedstated that 

his name is SwndwnBasumatary.  P.W.6 deposed that he put his 

signature on the seizure list vide which an Enfield bike was seized. The 

seizure list is exhibited as Exbt-3 wherein Exbt-3(3) is his signature. 

               In his cross-examination he deposed that he has seen the bike 

in the police station and he does not remember the colour or condition of 

the said bike. He does not know anything about the occurrence. 

     In his re-examination and further cross-examination he 

deposed that the bike was seized from SwndwnBasumatary and he signed 

the seizure list as a seizure witness. He stated that he saw the accused 

for the first time at police station and he does not know how the bike 

came in possession of the accused. He stated that he has not read the 

F.I.R. lodged regarding the theft of the bike but he has signed the seizure 

list after seeing the bike himself. 

 

14. P.W.7, NakulBaruah who is a constable and a seizure witness in this 

case identified the accused on dock. He deposed that an Enfield bike 

was seized from the accused and he put his signature on the seizure list 

vide which an Enfield bike was seized. The seizure list is exhibited as 

Exbt-3 wherein Exbt-3(4) is his signature. 

              In his cross-examination he deposed that he saw the bike 

parked infront of the police station and does not know who brought it 

there. The said bike was of black colour and he does not know if the 
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key was there or not in the bike. He deposed that his statement was 

not recorded by the police. 

        In his re-examination and further cross-examination he deposed 

that the bike was seized from SwndwnBasumatary  and he seized the 

seizure list as  a seizure witness. He deposed that he was not present 

at the check post. He saw the accused at the campus of the police 

station. He deposed that although he has not read the F.I.R. lodged 

regarding the theft of the bike but he knows that a WT message was 

sent to their police station informing that the seized bike was a stolen 

one. He deposed that his sir informed him that the bike was seized 

from SwndwnBasumatary. 

 

15. P.W.8, Sri PranjalChetia deposed that he has submitted the charge 

sheet in this case based upon the investigation conducted by 

SriB.C.Bora. After finding sufficient materials against the accused he 

has filed he C/S against the accused. The charge sheet is exhibited as 

EXbt-4 wherein Exbt-4(1) is his signature. The seizure list is exhibited 

as Exbt-2 wherein he identified the signature of Sri B.C.Bora and the 

same is exhibited as Exbt-2(3).  He deposed that the stolen bike was 

recovered at Udalguri. 

     In his cross-examination he deposed that he did not visit the 

place of occurrence.He deposed that 7 witnesses were examined during 

the investigation stage and seizure witnesses were also there. The bike 

was seized by sub-inspector and the investigating officer reached the spot 

later. 

 

16. The accused adduced his evidence as D.W.1. He deposed that he is a 

driver by profession and on the day of occurrence he went to latrine by 

parking his winger at the stand. The boy who used to collect the 

parking fees was known to him and he asked the accused to bring 

some vegetables from the market for which the said boy told him to 

take the bike for bringing the vegetables. When he was riding the bike, 
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police came and arrested him. He is not aware about the fact if the bike 

is a stolen one or not. 

          In his cross-examination he stated that he neither knows the 

name of the boy who used to collect the parking fees nor his residential 

address. He admitted that the bike was seized from his possession and 

that prior to his deposition as D.W.1 he has never intimated the Court 

about the said facts as alleged by him in his D.W. He admitted that he 

has also not intimated the police about the said facts as deposed by 

him in his evidence, at the time of investigation and that the said boy 

gave him the bike for the first time on that day. 

 

17. D.W.2, Mr.Mansingh Brahma also deposed in the same tune with D.W.1 

and in his cross-examination has stated that the accused informed him 

about the occurrence.  

18. It was argued by the Learned APP that keeping in view the testimonies 

of the P.W.s examined by the prosecution in support of its case, the 

prosecution has succeeded in proving the case beyond reasonable 

doubt against the accused person, who is thus liable to be convicted in 

respect thereto. 

 

19. Per contra the learned engaged counsel for the accused argued that 

none of the P.W.s has seen the accused stealing the bike and although 

the P.W.4 deposed that the accused was riding the bike when he 

stopped the accused for checking and later on seized the bike but the 

P.W.1 who is the informant of this case, stated that the keys of the bike 

were with him when the bike was stolen and in absence of the keys it 

will not be possible for anyone to ride a bike.  Hence the inconsistencies 

in the testimonies of the different P.W.s has brought the prosecution's 

case against the accused under the shadow of doubt whereby it is to be 

construed that the prosecution has miserably failed in proving its case 

against the said accused. 
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20. From the aforesaid discussions and evidence on record it is clear that 

there is no dispute to the fact that the bike (bullet) of Tanmoy Kamal 

Bhuyan (P.W.1) was stolen by some miscreant for which the F.I.R. 

exhibited as Exbt-1 was lodged by him. P.W.4, Sri SailendraNath 

Barman who is an S.I. deposed that he seized a bike (bullet) from 

SwndwnBasumatary and the said bike was a stolen one. P.W.4 further 

deposed that the  Dispur P.S. informed them that the said bike was a 

stolen one and a F.I.R. was also lodged regarding the theft of the said 

bike. All the seizure witnesses P.W.5 to P.W.7 further corroborated the 

version of P.W.4 and deposed that a stolen bike was seized from 

SwndwnBasumatatry. P.W.1 also deposed that his stolen bike was 

recovered from SwndwnBasumatary. The accused SwndwnBasumatary 

who deposed as D.W.1 admitted that the bike was recovered from him 

by the police. Thus it is seen that the accused himself has corroborated 

the version of the P.W.s to the extent that the bike was seized from 

him. Hence from the discussions made so far it becomes clear that a 

bike (bullet) was seized from the possession of the accused.  

 

21. Now the next question which arises is whether the bike (bullet) that 

was seized from the possession of the accused is the same bike that 

belonged to P.W.1 and was stolen from him. The P.W.1 deposed that  

his stolen bike had the registration number AS 01-MA-7043 and the 

perusal of the seizure list (Exbt-3) also shows that the bike bearing the 

registration No. AS-01-MA-7043 was seized from the accused which 

means that the bike that was stolen from P.W.1 was recovered from 

the accused. The accused has never disputed the seizure list exhibited 

as Exbt-2 and 3. Rather in his examination U/S313 Cr.P.C. the accused 

has admitted that the bike was seized from him and he has also 

admitted the seizure lists. Thus a conjoint reading of all the evidences 

of the P.W.s, the D.W.s along with the examination of the accused 

recorded U/S 313 Cr.P.C. shows that the stolen bike of P.W.1 was 

recovered from the accused. 
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22. The basic ingredients of section 411 IPC are--- 

 

   a) Dishonest receipt or retention of stolen property,  

   b) Knowledge or reason to believe at the time of receipt that the 

property was obtained in one of the ways specified in the section. 

 

 

23. In the instant case, the discussions that has already been made above, 

makes it clear that the stolen bike was recovered from the accused. 

The accused although have deposed that the boy who used to collect 

their parking fees at the parking place handed over the bike to him for 

bringing vegetables for the said boy but the accusedcould neither say 

the name of the said boy nor did he make the said boy a witness in this 

case to prove the truth of his contention.In his further cross-

examination, the P.W.4 deposed that the accused could not tell them 

from whom the bike was received by him. The accused in his cross-

examination has also admitted that during the time of investigation, he 

has not intimated the police about the facts as stated by him during his 

evidence D.W.1. Also although all the P.W.s were cross-examined and 

later on further cross-examined at length but not even a single 

suggestion was put to them about the said boy who used to collect fees 

from the accused at the parking place stating that the bike was handed 

over to the accused by him for bringing vegetables for the boy, which 

goes to show that the defence plea is an after-thought story by 

introducing an anonymous character and as such is not at all 

believable.Thus it becomes glaringly noticeable that the accused failed 

to account for the possession of the stolen bike. 

 

 

24. Section 114 of the Evidence Act provided as follows:-  
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25.   114. Court may presume existence of certain facts.—The court may 

presume the existence of any fact which it thinks likely to have 

happened, regard being had to the common course of natural events, 

human conduct and public and private business, in their relation to 

facts of the particular case. 

 

Illustrations: 

      The court may presume-  

(a) That a man who is in possession of stolen goods soon after the 

theft, is either the thief or has received the goods knowing 

them to be stolen, unless he can account for his possession; 

 

26. In the case on hand, the bike was stole on the intervening night of 

28.06.2014 and the seizure lists exhibited as Exbt-3 shows that the 

same was recovered from the accused on 30.06.2014 i.e. the accused 

was in possession of the bike soon after its theft. It has already been 

held that the accused failed to account for the possession of the stolen 

bike.Thus, when the accused had failed to give a reasonable account 

for his possession of stolen bike, which was immediately recovered 

from him after the occurrence, in such circumstance it can safely be 

presumed that the accused had received the stolen bullet motor cycle 

knowing or having reason to believe it to be a stolen one. Hence, it 

becomes clear that the prosecution has successfully proved the guilt of 

the accused U/S 411 I.P.C. beyond all reasonable doubt, by 

adducingevidence in a convincing and credible manner. 

 

27. However it is seen that there is no evidence on record to show that the 

accused himself has dishonestly removed the bullet motor cycle from 

the possession of P.W.1 without his consent and as such it is hold that 

the prosecution has failed to bring home the charge U/S 379 I.P.C. 

against the accused. 
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28. In view of the above discussion I am of the opinion that the 

prosecution side has succeeded to prove the case U/S 411 I.P.C. 

against the accused person Sri SwndwnBasumatary  for receiving the 

bullet motor cycle bearing registration Number AS 01 MA 7043 knowing 

or having reason to believe that the said bullet was a stolen one. The 

prosecution side has failed to prove the case against the said accused 

person U/S 379 IPC. 

 

29. Accordingly, the accused Sri SwndwnBasumatary is held guilty U/S 411 

IPC and is convicted for the same. He is acquitted from other charges 

of this case U/S 379 IPC.  

 

 

30. I have heard the parties. I am not inclined to extend the benefit of the 

any provisions of the Probation of Offenders Act, 1958 to the accused 

because day by day commission of theft of motorcycle and car is 

increasing in the society. The present accused received the stolen 

motorcycle and receiving of stolen motorcycle encourages the thief to 

repeat the crime. So, considering the fact and circumstances of the 

present case, I am not inclined to extent the benefit of the Probation of 

Offender Act, to the convict accused person. 

 

31. Heard the convict/accused as well as learned Advocates for both sides 

on the point of sentence. The submissions by the accused/convict is 

recorded in separate sheets of paper. 

 

32.  The accused submitted that he has been attending the court regularly 

and he has already suffered pain by attending the court regularly. He 

has got no earlier criminal record and as such prays for leniency in 

punishment. 
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33. I have considered the aggravating as well as the mitigating factors of 

the instant case and the submissions by the accused before sentencing 

the accused. 

 

34. Hence, keeping in mind the entire aspect of the matter and the fact and 

circumstances of the case,the accused Sri SwndwnBasumatary is 

sentenced to undergo a rigorous imprisonment for one year and to pay 

a fine of Rs. 5000/- (Five thousand) for the offence U/S 411 IPC, it is 

further directed that the accused shall undergo simple imprisonment for 

another three months in default of the payment of compensation. The 

period of detention already undergone by the accused Sri 

SwndwnBasumatary in connection with this case, is to be set off from 

the total sentence of imprisonment awarded in this case. 

 

35. The Seized articles for which Zimma has already been given shall be 

retained by the custodian. 

 

 

36. Furnish a free copy of the judgment to the accused immediately. 

 

37. Judgment is pronounced in open court. Case is disposed on contest. 

 

 

Given under my hand and seal of this Court on this the    28th     day of 

December,2017 at Kamrup(M).     

    

     

 

(Smti. ArpitaKar) 

Judicial Magistrate 1st Class, Kamrup(M). 
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A P P E N D I X. 

 

1. Prosecution Witnesses:- 

   P.W.1: Sri TanmoyamalBhuyan 

    P.W.2: Sri AtulBatra 

    P.W.3: Smti. Banjita Bora 

    P.W.4: Sri SailendraNath Barman 

    P.W.5: Sri Lutfur Rahman 

    P.W.6: Sri Basab Sharma 

    P.W.7:SriNakulBaruah 

    P.W.8: Sri PranjalChetia. 

 

2. PROSECUTION EXHIBITS:- 

 Exbt-1: F.I.R. 

  Exbt-2: Seizure list. 

  Exbt-3: Seizure list. 

  Exbt-4: Charge-Sheet. 

 

3. DEFENCE WITNESSES:- 

D.W.1: Mr.SwndwnBasumatary. 

D.W.2: Mr.Mansingh Brahma. 

4. DEFENCE EXHIBITS :- 

     None. 

 

 

 

 

 

 

    

 (Smti. ArpitaKar) 

Judicial Magistrate 1st Class, Kamrup(M).  


