
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M)  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Wednesday, the 06th day of December, 2017

Money Suit 360 of 2013

Assam Industrial Infrastructure Development 
Corporation Ltd.,
Represented by its Managing Director,
Prafulla Kumar Saikia,
Industrial Estate,
Guwahati – 21. ………… Plaintiff

-versus-

Md. Tasnur Ali,
Chowkidar,
s/o Late Khabar Ahmed,
r/o Silbharal,
Changsari, Kamalpur,
Kamrup. ………… Defendant
Md. Majnur Ahmed,
s/o Khabar Ali
r/o Silbharal, Changsari,
Kamrup. ……….. Proforma Defendant

This suit coming on for final hearing on 29-09-2015, 13-10-2015, 09-12-2015, 

27-01-2016, 23-03-17, 29-07-2017 and arguments on 23-11-2017 in the presence of –

Mr. K. Gogoi and Mr. N. K. Haloi, Learned Advocates for the plaintiff; and

Mr. S. I. Rasul and Ms. R. Thakuria, Learned Advocates for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. The plaintiff has instituted this suit against the defendants for the recovery of 

`4,27,000/-.

2. The factual matrix, as set forth in the pleadings, is outlined as under. 
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3. The  plaintiff,  Assam  Industrial  Infrastructure  Development  Corporation 

(hereinafter ‘AIIDC’), is a corporation and is represented by its Managing Director. The 

defendant is a tenancy holder in respect of 1B-3K-2¼L land out of 3B-2K-4½L land 

covered  by  dag  no.  1266,  814  and  patta  no.  186  situated  at  Senurighopa  under 

Silasendurighopa mouza. The remaining land is under the tenancy right of defendant’s 

brother Md. Majnur Ahmed and others. Both the defendant and proforma defendant are 

chowkidars. The plaintiff corporation intended to acquire the defendant’s land for the 

purpose  of  industrialization.  The  defendant  relinquished  his  right  of  possession  in 

respect of 3B-2K-4½L land. After thorough examination of land documents,  plaintiff 

corporation came to learn that the defendant had rights only over 1B-3K-2¼L land out 

of 3B-2K-4½L land and the remaining land belonged to proforma defendant. Plaintiff 

corporation alleged that the defendant received an excess amount of `4,27 Lakhs. The 

proforma defendant complained vide letter dated 10-01-2013 that he has not received 

his share of tenancy right sold by his brother without his consent. Plaintiff corporation 

has been compelled  to file  this  suit  seeking refund of  excess  money drawn by the 

defendant. Hence, the suit.

4. Defendant and proforma defendant filed their joint written-statement contending 

that  the suit  has no cause of  action and that  the suit  is  barred by limitation.  The 

defendants contended that they are not the tenancy holders over land covered by dag 

no.  1266,  814  and  patta  no.  186  situated  at  Senurighopa  under  Silasendurighopa 

mouza rather they are the myadi patta holders of the said land. Defendants contended 

that  they ought to have received a compensation of  `16,15,000/-  from the plaintiff 

corporation. Defendants’ seek to raise a counter-claim of `16,15,000/- excluding intent 

and solatium. Defendants prayed for dismissal of the suit with costs.

5. The then learned Civil Judge No.2, Kamrup framed the following issues on 25-

06-2015.

ISSUES

(1) Whether there is cause of action for the suit?

(2) Whether the suit is barred by limitation?

(3) Whether the suit is maintainable in its present form and manner?

(4) Whether  the  defendant  no.1  by  exercising  fraud  received  an 

amount  of  `4,27,000/-  in  excess  as  compensation  pertaining  to  land 

acquisition by plaintiff?

(5) Whether the plaintiff is entitled to a decree and/or relief claimed?
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6. The plaintiff corporation in support of its case examined Khargeswar Kalita as 

P.W.1,  Subhash Mohan Sharma as  P.W.2 and Narendra  Nath Kakoti  as P.W.3.  The 

defendants  examined Md. Tajnesruddin Ahmed as D.W.1 and Harekrsihna Medhi  as 

D.W.2. All the witnesses were cross-examined by either side.

7. I have also courteously heard the elaborate arguments put forwarded by the 

learned counsels for the parties. 

DISCUSSION, DECISION AND REASONS THEREFOR

ISSUE No. 3

8. The defendants have not specifically stated in their written-statement as to why 

the  plaintiff's  suit  is  not  maintainable  either  in  law  or  on  facts.  The  suit  is,  thus,  

maintainable in its present form and manner. This issue is answered in the affirmative 

and in favour of the plaintiff.

ISSUE No. 4

9. The relevant testimony of the witnesses is unfurled at the outset.

10. The P.W.1 Khargeswar Kalita, land consultant of the plaintiff corporation, has 

reiterated the averments taken in plaint. P.W.1 deposed that identified the  khatian  / 

chitha showing the defendants name in respect of their tenancy right over the land as 

Exhibit  1,  deed of  relinquishment  dated 24-07-2009 as  Exhibit  2,  money receipt 

amounting Rs.8,54,000/- as Exhibit 3, bank statement as Exhibit 4 and statement of 

Md.  Maznur  Ahmed  and  Md.  Taznur  Ahmed  as  Exhibits  5  and  6.  The  cross-

examination of P.W.1 reveals that he has not furnished the authority letter given by the 

AIIDC. P.W.1 stated that the document of Board Resolution in respect of purchase of 

land is not furnished. P.W.1 stated that the AIIDC has purchased the land from the 

defendant vide deed of relinquishment for a consideration of `8,54,000/-.

11. P.W.2 Subhash Mohan Sarma, legal consultant in AIIDC, and P.W.3 Narendra 

Nath  Kakati  corroborated  P.W.1’s  testimony  in  as  much  as  to  the  defendant 

relinquishing his right over the land in plaintiff’s facour vide a deed of relinquishment. 

Put to cross-examination, P.W.2 stated that he was not rpesent at the time of execution 

of deed of relinquishment. P.W.3 stated in his cross-examination that he does not know 

what is written in his evidence-on-affidavit.

12. D.W.1  Md.  Tajnuruddin  deposed  that  he  along  with  his  brother  (proforma 

defendant) are the  pattadars  in respect  of 3B-1K-3L land and denied that they are 

tenancy holder as alleged as the said land was purchased by their father vide a sale 

deed  bearing  no.  8216  dated  25-11-1972.  D.W.1  identified  the  said  sale  deed  as 
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Exhibit A,  jamabandi  as  Exhibit B and land revenue paying receipt as  Exhibit C. 

D.W.1 deposed that he did not relinquished his possession over the land in plaintiff’s 

favour and that the plaintiff illegally acquired the land without paying appropriate price. 

Put  to  cross-examination,  D.W.1  denied  the  suggestions  that  he  executed  deed  of 

relinquishment or that received cheque amounting `8,54,000/-.

13. D.W.2  Harekrishna  Medhi  deposed  that  he  knows  the  defendants,  who  are 

brothers, and that they own 3B-1K-3L land, which land was acquired by the plaintiff 

corporation. In his cross-examination, D.W.2 stated that he came to learn later that the 

plaintiff  has  taken  the  said  land  from  defendant  Tasnur  Ahmed  vide  a  deed  of 

relinquishment. D.W.2 stated that he does not whether the defendant brothers have 

divided the money between them or not.

14. Foremost, relinquishment means giving up one’s right of interests. Its effect is 

extinction  of  one’s  rights  in  a  property;  there  is  no  intention  that  the  person 

relinquishing his interest is conveying it in favour of another person. Relinquishment, 

therefore, is not a transfer of property as defined under  Section 5 of the Transfer of 

Property  Act,  1882.   Having  said  so,  land  cannot  be  transferred  by  way  of 

relinquishment. Thus, the relinquishment of rights by defendant in favour of the plaintiff 

corporation cannot be said to be transfer of property.

15. Having taken stock of the pleadings, evidence-on-record and arguments founded 

thereon,  it  is  pellucid  that  the  plaintiff  corporation  seeks  to  realize  the  half  of 

consideration  amounting  `8,54,000/-  paid  to  the  defendant  on  the ground  that  the 

defendant alone was not the owner of the land so purchased rather proforma defendant 

was also the other owner. It is the plaintiff corporation’s contention that the defendant, 

in relinquishing the right of tenancy over the land, committed unauhtorizedly as the 

defendant never took consent from his brother (proforma defendant) and he made no 

effort to negotiate the matter by paying his brother his due share of money.

16. Plaintiff corporation took the 3B-2K-4½K land of  dag no. 1266, 814 of  khatian 

no. 194, 159 patta no. 186 vide Exhibit 2 deed of relinquishment dated 24-07-2009 by 

paying  the  consideration  vide  money  receipt  Exhibit  3  through  two  cheques. 

Defendants  contention  in  their  written-statement  is  that  the  plaintiff  corporation 

acquired  the  said  land  but  they  did  not  received  adequate  compensation  from the 

plaintiff corporation. Plaintiff admitted in his cross-examination that the defendant’s land 

documents  were  examined  before  the  purchase.  If  that  be  so,  then  the  plaintiff 

corporation was satisfied with the defendant relinquishing his rights over the land. In 

such premises, it cannot be said that the defendant no. 1 exercised fraud in receiving 
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an  excess  amount  as  compensation  pertaining  to  ‘land  acquisition’  by  the  plaintiff  

corporation. Moreover, the disputed excess amount so received by the defendant is a 

matter between the defendant brothers. There is no documentary evidence to show 

that the proforma defendant, in any point of time, sought his share of money from the 

plaintiff corporation. Rather, the defendant and proforma defendant together and jointly 

filed their written-statement refuting the plaintiff corporation’s allegations. It is more 

reinforced by the defendants’ disclosure that at the time of acquisition of the land, the 

price  was  `5,00,000/-  per  bigha and  the  plaintiff  corporation  is  liable  to  pay 

compensation of `16,15,000/-. The reliance on Exhibits 1 to 6 do not aid the plaintiff 

corporation in establishing that the defendant exercised deception. Although a case of 

fraud has been sought to be made out in  the plaint,  yet,  a  meticulous scrutiny of 

contentions contained in  the paint  does not disclose such particulars of  fraud as is 

required under Order VI Rule 4 CPC.

17. For all the foregoing rationale, I am of opinion that the plaintiff corporation has 

failed to probabilize that the defendant no. 1 by exercising fraud received an amount of  

`4,27,000/- in excess as compensation pertaining to land acquisition by plaintiff. This 

Issue is decided in the negative and against the plaintiff.

ISSUES No. 2

18. The plaintiff corporation’s contention is that the defendant unauthorizedly took 

the entire consideration amounting `8,54,000/- and that the defendant is liable to return 

the half of said consideration. Article 69 of the Limitation Act, 1963 governs the present 

suit. The period of limitation is three years and the time from which period begins to 

run is when the property was wrongfully taken. The Exhibit 3 shows that the money 

was paid through two cheques dated 25-07-2009 and 28-07-2009. Thus, the property 

(money) was last taken ‘wrongfully’ on 28-07-2009. The suit, so filed on 15-11-2013, is  

thus,  beyond  the  period  of  limitation  of  three  years.  This  Issue  is  decided  in  the 

affirmative and against the plaintiff.

ISSUES No. 1   and   5   

19. Coupling the pleadings of the parties as well as the evidence-on-record and the 

decisions so arrived at from the foregoing issues, it can be inferred that the plaintiff  

corporation’s suit has no definite cause of action. For all the coalesced decision from the 

discussion hereinabove, it is pellucid that the plaintiff corporation is not entitled to the 

decree of recovery of money amounting to  `4,27,000/-. Needless to add, the suit  is 

liable to be dismissed with costs.
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20. These two Issues are decided in the negative and against the plaintiff.

O R D E R

21. The plaintiff's suit is dismissed on contest with costs.

22. PREPARE a decree accordingly.

GIVEN under my hand and seal of this Court on this 06th day of December, 2017 

at Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

M. S. 360/2013

Plaintiff Exhibits

Exhibit 1 – Khatian / Chitha
Exhibit 2 – Deed of Relinquishment
Exhibit 3 – Money Receipt
Exhibit 4 – Bank Statement
Exhibits 5,6 – Statements of Md, Maznur Ahmed and Md. Taznur Ahmed

Defendants’ Exhibits

Exhibit A – Sale Deed dated 25-11-1972
Exhibit B – Jamabandi
Exhibit C – Land Revenue Paying Receipt

Plaintiff Witness

P.W.1 – Khargeswar Kalita
P.W.2 – Subhash Mohan Sarma
P.W.3 – Narendra Nath Kakoti

Defendant Witness

D.W.1 – Md. Tainuruddin Ahmed
D.W.2 – Harekirshna Medhi

Civil Judge No.2
Kamrup (M)
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