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ASSAM SCHEDULE VIII, FORM NO 127 

HIGH COURT CRIMINAL FORM (M) 106 

ORDER SHEET FOR MAGISTRATE‟S RECORDS 

DISTRICT: KAMRUP (METRO) 

PRESENT: - SUNDEEP KASHYAP DAS, AJS 

        IN THE COURT OF MUNSIFF NO-4 cum JUDICIAL MAGISTRATE FIRST CLASS 

C.R 1943C of 2011 

06.12.2017 

Today is the date fixed for Necessary Order 

PETITION-5440 

Accused no-2/petitioner has filed a petition stating that due to premature change 

of Government policy by withdrawing excise concession, the function of accused 

no-1/company became unviable and the proceeding for winding up of accused 

no-1 was initiated.  

The Hon‟ble Madras High Court vide order dated 09.09.2014 appointed the 

official liquidator as the provisional liquidator of accused no-1/company with 

directions to take charge of all the properties and effects of the 

accused/company in provisional liquidation.  

Accused/petitioner has stated that as per Section 446 of Companies Act read 

with Section 279 of the said Act, if a winding up order has been made or official 

liquidator has been appointed as provisional liquidator, no suit or other legal 

proceeding shall be commenced, or if pending at the date of the winding up 

order, shall be proceeded with against the Company, except by leave of the 

Court and subject to such terms as the Court may impose. 

The petitioner has added that the further proceeding of the case is not 

maintainable and may not be continued without leave of Hon‟ble Madras High 

Court. 
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I have heard both sides 

BRIEF RECAP OF THE CASE 

On perusal of Case record (C.R), it appears that cognizance was taken u/s 138 of 

N.I Act against the accused M/S Icon Household Products Private Ltd (Accused 

No-1) and Sri D. SHIV SANKARAN (Accused No-2) 

Accused No-1 is a private Company registered under the Companies Act 

Accused No-2 is the authorised signatory of Accused No-1 

MOOT QUESTION 

a. Whether the expression „no suit or other legal proceeding‟ as laid down under 

Section 446 of Companies Act includes proceedings under N.I Act? 

b. Whether „leave of Hon‟ble Madras High Court‟ is necessary for continuation of 

proceedings in the instant case? 

WINDING UP OF A COMPANY 

Winding up of a company is defined as a process by which life of a company is 

brought to an end and its property administered for the benefit of its members 

and creditors. 

LIQUIDATOR or PROVISION LIQUIDATOR 

For the purpose of winding up of a company, liquidator or official liquidators are 

appointed 

Now, question arises whether any winding up proceeding has been initiated 

against the accused/company? 

In support of the same, the petitioner has submitted a letter dated 26.09.2014 of 

one Sri D. RAMAKRISHNAN, DEPUTY OFFICIAL LIQUIDATOR, HIGH COURT, 

MADRAS where it was addressed to State Bank of India, Stressed Assets 

Reconstruction Branch where it has referred to the order dated 09.09.2014 

where the Hon‟ble Madras High Court appointed the Official Liquidator, High 

Court, Madras as the Provisional Liquidator of M/S Icon Products Private Limited 
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with directions to take charge of all the properties and effects of the company in 

Provisional Liquidation. The said office decided to take possession of all the 

immovable/movable assets, books of account, record & other actionable claims 

pertaining to the company in provisional liquidation located at various places.  

However, the petitioner has not submitted the relevant order dated 09.09.2014 

in company petition no-278/2012 whereby the Hon‟ble High Court appointed the 

Official Liquidator. Nevertheless, it is not disputed that no such order has been 

passed by Hon‟ble Madras High Court.  

Learned Counsel for the petitioner has contended that since provisional liquidator 

has been appointed, therefore, the proceedings in this case shall be stayed and 

that it cannot be continued without the leave of the Court.  

To this, he already drawn my attention to Section 446 of Companies Act, 1956 

read with Section 279 of Companies Act 

INTERPRETATION OF ‘Other legal proceedings’ 

DECISION BY HON’BLE BOMBAY HIGH COURT 

In the case of SURESH K JASANI v. MRINAL DYEING & MANUFACTURING 

CO LTD & OTHERS reported in Criminal Revision Application No-245/1997  

Learned Counsel for the petitioner has submitted the above decision of Hon‟ble 

Bombay High Court where it was observed that the words „other legal 

proceeding‟ as referred in Section 446 of Companies Act has wide connotation 

conviction and include even the criminal proceeding, which has some relevance 

with the functioning of the company particularly about its civil liabilities or 

contractual liabilities. The proceeding under S.138 N.I Act arose out of civil 

liability of the company. Therefore, this may be covered by the words „other legal 

proceeding‟ within the meaning of Section 446 (1) of Companies Act.  

DECISION BY HON’BLE HIGH COURT OF DELHI 

In the case of D.K KAPUR v. RESERVE BANK OF INDIA and OTHERS 

reported in (2000) 1 Comp LJ 450 (Del), where the Hon‟ble Delhi High Court has 

observed that „other legal proceedings‟ must be read in ejusdem generis to the 
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expression „suit‟ in section 446 of the Companies Act, 1956, and, therefore, no 

permission of the Company Court was required for filing a criminal complaint 

either against the company or against its directors. This decision was followed by 

the Delhi High Court in R.N. Malhotra v Bhupesh Kumar Jain and others, in a 

case relating to dishonour of cheque. 

 

DECISION BY HON’BLE HIGH COURT OF GUJARAT 

 

In the case of GSL (India) Limited v Bayer ABS Limited reported in 

(1999) 2 Comp LJ 281 (Guj), the single bench of the Gujarat High Court held 

that the principle of ejusdem generis cannot be invoked in case of interpreting 

section 446(1). Two reasons were given for the same. The High Court, firstly, 

considered a situation where the word „suit‟ under sections 442 and 446 is taken 

to be used in narrower sense, viz., institution of proceeding by filing a plaint in 

court to be conducted as per procedure prescribed in Code of Civil Procedure. 

The court observed that, in such a case, „suit‟ would be only used as a specie 

(member) of genus (family), and not as genus, then in the absence of 

enumeration by two or more of species failing under same genus, it cannot be 

used as a basis to provide its colour to the words „proceedings„ that follows it. 

 

Secondly, the court considered a situation where the word „suit‟ is used in its 

wider sense. The court observed that, in such a case, the term „suit‟ will embrace 

all contentious proceedings of any civil kind, whether they arise in a suit under 

Code or any such proceedings under other statutes and, therefore, will 

exhaustively include within its ambit all proceedings of civil nature so as to limit 

the meaning of expression „proceedings„. So construed, the expression 

„proceedings„, appearing after „suit„, will be mere surplusage if the expression is 

confined to „civil proceedings„ only, then the court applied the principle that any 

rule of interpretation which renders use of any word or words by legislature as 

surplus ought not to be accepted. The court found that a narrow interpretation to 

the word „suit‟ does not give an apt meaning to the subsequent term 

„proceedings‟. Therefore the argument that the word „proceedings„ should be 

given a narrower meaning confining it to civil proceedings and exclude criminal 
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proceedings by invoking maxim noscitur a sociis and ejusdem generis was not 

accepted by the Gujarat High Court. 

 

DECISION BY HON’BLE HIGH COURT OF ANDHRA PRADESH 

 

In the case of Nagarjuna Finance Ltd. v Kanosika Laboratories Ltd. and 

another reported in AIR 1998 AP 396 sought to take the reference of to section 

17 of the Provincial Insolvency Act which is an identical provision to section 446 

of the Companies Act, 1956. The said section 17 of the Provincial Insolvency Act 

provides that after an adjudication order is made, no creditor shall commence 

any suit or „other legal proceedings‟ against the insolvent, so adjudicated, 

without leave of the court. 

 

In regards to interpretation of section 17 of the Provincial Insolvency Act, the 

Bombay High Court in Emperor v Mulshanker reported in ILR 35 Bom 63  had 

specifically had held that no leave of court is necessary in order to institute 

criminal proceedings against the insolvent and the term „other legal proceedings‟ 

does not cover criminal proceedings. Taking this reference the Andhra Pradesh 

High Court held that for prosecuting pending criminal proceedings under section 

138 of the Act against a company, no leave is required to be obtained from the 

Company Court. 

 

In the case of re Pennar Paterson Ltd in Andhra Pradesh High Court, 

Company Application Nos. 179 and 188 of 2001 and Company Petition No 131 of 

1999, the division bench of the Andhra Pradesh High Court held that the 

Company Court has no jurisdiction to transfer a criminal case from one State to 

another and the expression „other legal proceedings „occurring in section 446(1) 

does not embrace within its fold a criminal prosecution. The High Court relied on 

the Supreme Court decision of BSI Ltd. and another v Gift Holdings (P) Ltd. 

and another where the Supreme Court was dealing with the question whether a 

cheque bouncing criminal complaint can be continued in light of section 22(1) of 

the Sick Industrial Companies (Special Provisions) Act, 1985, which provides for 

stay of suit or other legal proceedings in case of the Board for Industrial Finance 
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and Reconstruction or the Appellate Authority is approached. In that case, the 

Supreme Court held that if commission of the offence under section 138 of the 

Negotiable Instruments Act, 1881, was completed before the commencement of 

proceedings under section 22(1) of Sick Industrial Companies (Special Provisions) 

Act, 1985, and there is no hurdle under the same against the maintainability and 

the prosecution of a criminal complaint duly instituted under section 142 of the 

Negotiable Instruments Act, 1881. 

 

This Andhra Pradesh High Court decision was challenged before the Supreme 

Court in Pennar Paterson Ltd. v Shikshak Sahakari Bank Ltd. The Supreme 

Court dismissed the appeal on the ground that the High Court‟s reasoning based 

on BSI Ltd. and another v Gift Holdings (P) Ltd. and another was sound and that 

the appeal lacked merits. 

 

IMPACT ON THE ASSETS OF THE COMPANY 

 

Learned Counsel for the petitioner has submitted that even if the proceedings are 

continued and the petitioner has been convicted or ready to pay the 

compensation, then they does not have any assets from which they could pay 

and as such proceedings under N.I Act cannot be continued. To this I would like 

to refer to the case of K.P. Devassy v Official Liquidator and others 

reported in (1998) 2 Comp LJ 315 (Ker), the Kerala High Court has held that 

though the words „legal proceedings‟ in section 446 of the Companies Act are 

wide enough to embrace criminal prosecution but only if they are in relation to 

the assets of the company. Since the proceedings under section 138 of the 

Negotiable Instruments Act can end only in the conviction or acquittal of the 

accused in the case and no recovery of any amount covered by the dishonoured 

cheques can be made in the criminal case. Therefore, it is purely a personal act 

by the creditors against the person who issued the cheques. 

 

The issue is more aptly answered by the Bombay High Court in Firth (India) 

Steel Co. Ltd. (in liquidation) reported in AIR 1999 Bom 75, where the court 

also considered the scope of fine imposed on the company in liquidation, under 
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section 138 of Negotiable Instruments Act. The court held that merely because a 

fine may be imposed which will have to be paid from the assets of the company, 

it cannot be contended that the Company Court in winding up would have 

jurisdiction to stay the criminal prosecution or that permission of the Company 

Court is required to prosecute the company for offences committed before a 

provisional liquidator is appointed or an order of winding up is made. However, 

the court further held that if a fine is imposed on the company then realisation of 

such fine would be under the provisions of the Land Revenue Code which would 

be other legal proceedings. For the same sale, attachment of the property of the 

company would be undertaken which would be subject to section 537 of the 

Companies Act. It is these other legal proceedings which the Company Court 

could look into as it would have a bearing on the assets of the company. 

 

The above decision by the Single Judge of Bombay High Court differs with the 

decision rendered by Single Judge of the same High Court in the case of SURESH 

K JASANI v. MRINAL DYEING & MANUFACTURING CO LTD & OTHERS which I 

have referred earlier.  

 

PRESENT POSITION BY HON’BLE HIGH COURT OF BOMBAY 

 

The judgment in the case of Indorama Synthetics (India) Limited vs State 

of Maharashtra and Ors in CrWP No. 1280 of 2010 arises out of a reference 

made to the Division Bench of the Bombay High Court to reconcile conflicting 

views recorded in two Single Judges‟ judgments on the issue “Whether the 

expression „suit or other proceedings‟ in Section 446(1) and the expression „suit 

of proceedings‟ in Section 442, under Chapter II of Part VII of the Companies 

Act, 1956 (Companies Act), include criminal complaints filed under Section 138 of 

the Negotiable Instruments Act, 1881”  

 

The Division Bench observed that the scheme of Section 446 of the Companies 

Act made it clear that the purpose or object of the same was that in respect of a 

company against whom winding up proceedings had been initiated or winding up 
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order had been passed, the Company Court would see to it that the assets of the 

company are not recklessly given away or frittered.  

 

The Division Bench cited judgments of the Supreme Court in Sudarshan Chits 

(I) Ltd. vs. G. Sukumaran Pillai, AIR 1984 SC 1579 and Central Bank of 

India vs. M/s. Elmot Engineering Company, AIR 1994 SC 2358, to establish 

that the predominant purpose of the provisions empowering the Court to stay 

actions against the companies in liquidation or to seek permission of the Court 

before proceeding with any action against a company which is already wound up 

is to ensure that the ultimate distribution of assets of an insolvent company is 

paripassu among its creditors.  

 

On the other hand the main object of Section 138 of the NI Act is to safeguard 

the credibility of commercial transactions and to prevent dishonour of cheques by 

providing a personal criminal liability against the drawer of the cheque in public 

interest.  

 

The Court observed that the expression “other legal proceedings” in Section 

446(1) must be read ejusdem generis with the expression “Suit” and can mean 

only civil proceedings which have a bearing in so far as the winding up is 

concerned, namely realization of the assets and discharge of liabilities of the 

company. Since, no civil liability against the assets of the drawer of the cheque is 

contemplated hence provisions of Section 446(1) have no application to 

proceedings under Section 138 as the same are not a suit or a proceeding having 

a direct bearing on the proceedings for winding up of the assets of the company 

but are mainly dealing with the penal and personal liability of the Directors of the 

Company.  

 

Thus, having analysed the spirit, purpose and object of Section 446(1) of the 

Companies Act, Section 138 of the NI Act along with judgments of various Indian 

Courts, the Division Bench answered the reference stating that “The expression 

“suit or other proceedings” in Section 446(1) under Chapter II of Part VII of 
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Companies Act, 1956, does not include criminal complaints filed under Section 

138 of the Negotiable Instruments Act, 1881.” 

 

SPECIAL LAW WOULD OVERRIDE THE GENERAL LAW 

 

The division bench of the Kerala High Court in Jose Antony Kakkad v Official 

Liquidator, High Court of Kerala and another reported in (2008) 3 Comp 

LJ 502 (Ker) observed that section 138 to section 142 of the Negotiable 

Instruments Act were incorporated with the intention of safeguarding and 

sustaining the credibility of commercial transactions and those provisions were 

introduced while section 446 of the Companies Act was in force. 

 

It was further observed that when specific provision has been made with respect 

to the commission of an offence under section 138 by a company or its directors 

or its employees, it has to be presumed that Parliament introduced the above 

provisions in the Negotiable Instruments Act fully knowing that section 446 was 

there in Companies Act and therefore section 141 of the Negotiable Instruments 

Act would have an overriding effect on section 446 of the Companies Act. 

 

The Madras High Court in Counter Point Advt. (P) Ltd. v Harita Finance 

Limited reported in (2006) Cri LJ 2289 held that the Negotiable Instruments 

Act is a Special Act which overrides the provisions of the Companies Act. Further 

it was observed that the legal liability contemplated under section 446 of the 

Companies Act does not synchronise with the criminal proceedings under the 

Negotiable Instruments Act and that the personal criminal liability and not the 

civil liability of the company is enforced under section 138 read with section 142 

of the Negotiable Instruments Act. It was further observed that the company and 

its Directors cannot shirk their criminal liability on the ground that the company 

was already wound up and the Official Liquidator had taken charge of the affairs 

of the company. 

 

Reverting back to the case in hand, it appears that the cheque was issued on 

10.02.2010 and during the relevant period the company was fully functional and 
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the offence deemed to be completed to attract Section 138 of N.I Act and for this 

very reason cognizance was taken. Therefore, subsequent winding up of the said 

company won‟t have any impact. 

CONCLUDING OBSERVATION 

From the above discussion, I have reached to the following conclusion:- 

1. The expression „no suit or other legal proceedings‟ as referred to in Section 

446 of Companies Act does not include criminal proceedings including 

proceedings under N.I Act 

2. The leave of Hon‟ble Madras High Court is not necessary for continuation of 

the proceedings in this case.  

3. The purpose or object of Section 446 of Companies Act was that in respect of 

a company against whom winding up proceedings had been initiated or winding 

up order had been passed, the Company Court would see to it that the assets of 

the company are not recklessly given away or frittered. 

4. The main object of Section 138 of the NI Act is to safeguard the credibility of 

commercial transactions and to prevent dishonour of cheques by providing a 

personal criminal liability against the drawer of the cheque in public interest.  

 

5. The proceedings under section 138 of N.I Act can end only in the conviction or 

acquittal of the accused in the case and no recovery of any amount covered by 

the dishonoured cheques can be made in the criminal case. Therefore, it is purely 

a personal act by the creditors against the person who issued the cheques. 

 

6. Section 138 of N.I Act is a special law and it would override the provisions of 

Companies Act. 

 

7. The company and its Directors cannot shirk their criminal liability on the 

ground that the company was already wound up and the Official Liquidator had 

taken charge of the affairs of the company. 

 

 

Situated thus, the prayer of the petitioner is rejected. The petition stands 

disposed of.  

Fix……………………………..for Cross-examination of Prosecution witnesses 


