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15.12.17 Aggrieved is absent with steps vide Pet. No. 4322. Her absence is condoned 

on the grounds shown. 

Respondent No. 1 is absent. The learned counsel for Respondent No. 2 is 

present. 

The original case record of Misc. (DV) Case No. 117m/2013 is received.  

I have gone through the entire case record. 

Vide this order, I am deciding the maintainability of the instant case. 

It is pertinent to mention here that the aggrieved filed an application u/s 12 

of the PWDV Act in Form II alleging domestic violence at the hands of her 

husband, Sri Chiranjeet Bhattacharyya and brother-in-law, Sri Samiran 

Bhattacharyya.  

Accordingly, notice was issued to the respondents. 

Upon receipt of notice, the learned counsel for the respondent no. 2, Sri 

Samiran Bhattacharyya appeared and submitted that the dispute has already 

been adjudicated upon by competent forums and as such, there is no scope 

for maintainability of the case. He has submitted copies of Misc (DV) Case 

No. 117/2013, Misc. Appeal No. 8/14 and Cri. Appeal No. 102/15. 

Per contra, the learned counsel for the aggrieved has submitted that the 

instant case has been filed for a different allegation and for seeking different 

reliefs and there is no legal encumbrance in proceeding with the case. 

Before adjudicating the issue, let me reproduce the allegations in each case 

separately. 

Allegations in Misc (DV)- 28m/2017 Allegations in Misc (DV)- 117m/2013 

The aggrieved got married to the 
respondent, Sri Chiranjeet 
Bhattacharyya on 15.10.2007. After 
the marriage, the respondent, Sri 
Samiran Bhattacharyya verbally 

The aggrieved got married to the 
respondent, Sri Chiranjeet 
Bhattacharyya on 15.10.2007. After 
marriage, she stayed with her 
husband for a few days at Tezpur 
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abused the aggrieved and her 
mother, when one of their cousins 
visited their place. On several 
occasions, the respondent no. 2, Sri 
Samiran Bhattacharyya used 
unusual words against the 
aggrieved, creating a humiliating 
situation for her. He often made 
demeaning, humiliating and 
undermining remarks at her. The 
respondent no. 2 used to visit the 
flat where the aggrieved has been 
staying and threatened her with dire 
consequences. He also did not allow 
the aggrieved to use the parking 
space allotted to the flat; rather he 
let his tenant use the space. The 
aggrieved has alleged that the 
parents of the respondents have 
passed away. But they left behind 
an RCC commercial building. The 
first floor of the building is in the 
control of the aggrieved whereas 
the ground floor is in the control of 
respondent no. 2. The second floor 
is shared equally by the two 
brothers.  

The aggrieved has alleged that the 
respondents are earning Rs.90,000/- 
in total from the building as rent. 
But she has claimed that she is 
entitled to 50% of the same. 
Moreover, her husband (respondent 
no. 1) is working as a lecturer in 
Costa Rica and is earning close to 
Rs.2,50,000/- per month. The 
aggrieved has further alleged that 
the respondents own another RCC 
building and have also let out 
another three-storeyed building.  

Meanwhile she has been facing 

and thereafter they shifted to 
Guwahati where they started living in 
a flat at Japorigog.  

On 29.10.2007, the respondent 
husband shifted to Dehradun and 
since then she has been living in the 
flat on her own. 

From the very beginning of her 
matrimonial life, her husband had 
been neglecting her. He even had an 
illicit affair with another girl. In 2011, 
her husband left for Costa Rica and 
he has been living there since. 

The aggrieved has alleged that her 
parents-in-law have passed away and 
they left behind a three-storeyed 
building 3 (three) deluxe flats at 
Japorigog. Flat No. A-3 was left to 
her husband.  

However, after the departure of her 
husband to Costa Rica, Sri Samiran 
Bhattacharjee and Smti Sangita 
Bhattacharjee have been trying to 
get her to leave the flat. They even 
misbehaved with her in this regard. 

The aggrieved had purchased a car 
but Sri Samiran Bhattacharjee and 
Smti Sangita Bhattacharjee have not 
been allowing her to use to allotted 
parking space. They also prevented 
the Secretary of Nirupama Housing 
Society from making alternate 
arrangement for parking the car. 

Sri Samiran Bhattacharjee and Smti 
Sangita Bhattacharjee in collusion 
with Sri Chiranjeet Bhattacharyaa 
and Smti Archana Bhattacharjee also 
hatched a conspiracy to alienate the 
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acute financial hardship. Moreover, 
the respondent no. 1 has stopped 
paying the society expenses of the 
flat where the aggrieved has been 
residing. He has also not paid the 
electricity bills, medical expenditures 
and other miscellaneous expenses of 
the aggrieved. He has also stopped 
paying the EMIs of the car 
purchased by him in the name of 
the aggrieved. 

The aggrieved has alleged that she 
has been exploited from all angles- 
physical, mental and emotional.  

 

flat occupied by the aggrieved to a 
third party and they had been trying 
to dispossess her from the same.  

On 18.09.2011, Sri Samiran 
Bhattacharjee and Smti Sangita 
Bhattacharjee directed the aggrieved 
to vacate the flat.  

On 25.04.2013, they prevented the 
aggrieved from parking her car at the 
allotted space. 

 

A meticulous comparison of the allegations leveled by the aggrieved in Misc. 

(DV) Case No. 28m/2017 and Misc. (DV) Case No. 117m/2013 reveals that 

they are distinct from one another.  

It is quite apparent that Misc. (DV) Case No. 117m/2013 was filed by the 

aggrieved apprehending alienation of the flat under her occupation at the 

instance of Sri Samiran Bhattacharjee and Smti Sangita Bhattacharjee. 

Moreover, she was aggrieved by the alleged interference of Sri Samiran 

Bhattacharjee and Smti Sangita Bhattacharjee vis a vis the parking of her car. 

Per contra, Misc. (DV) Case No. 28m/2017 is addressed more towards the 

husband of the aggrieved, Sri Chiranjeet Bhattacharyya and his failure to 

provide her adequate maintenance.  

That being said, it is pertinent to mention here that in Misc. (DV) Case No. 

117m/2013, the aggrieved filed an additional affidavit u/s 23(2) of the Act 

wherein she has alleged that her husband did not provide maintenance to 

her. Moreover, she had to undergo treatment and her husband did not bother 

to take up the responsibility to pay the medical expenses.   

Thus, when read conjointly with the affidavit u/s 23(2) of the Act, it becomes 

apparent that the allegations leveled by the aggrieved are identical to a large 
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extent in both the cases. No doubt there is some variance in the allegations. 

However, the same is expected. A decent amount of time has passed 

between the cases. Hence, there is bound to be divergence in certain aspects 

of the version put forward by the aggrieved. Moreover, some amount of 

variation can be attributed to the styles of drafting. However, the gist of the 

allegations remains the same in both cases.  

Now, the question arises whether the aggrieved can be allowed to agitate 

two cases on the same cause of action. 

The learned counsel for the aggrieved has submitted that the aggrieved is 

seeking different reliefs in both cases and hence the question of non-

maintainability does not arise. In the face of such plea taken by the aggrieved 

side, I believe, it would be prudent to reproduce the reliefs sought by the 

aggrieved in both cases.  

Prayers in Misc. (DV)- 28m/2017 Prayers in Misc. (DV)- 117m/2013 

The aggrieved has prayed for  

a. protection order prohibiting acts 
of domestic violence; 
 

b. residence order restraining the 
respondents from  
(i) dispossessing or 

throwing her out of the 
shared household,  

(ii) from entering the 
portion of the shared 
household where she 
resides  

(iii) alienating/ disposing/ 
encumbering the shared 
household, and  

(iv) renouncing the rights of 
the aggrieved to live in 
the shared household; 

 
c. Monetary reliefs worth 

The aggrieved has prayed for 

a. Restraining the respondents 
from dispossessing her or 
disturbing her possession of 
Flat No. A-3; 
 

b. Restraining the respondents 
and/or their relatives/agents 
from entering the flat and 
using any part of flat 
including the parking space; 
 

c. Restraining the respondents 
from alienating or disposing 
off the said flat; 
 

d. Restraining her husband from 
renouncing his rights to the 
said flat; 
 

e. Any other order that may be 
fit and proper for the ends of 
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Rs.1,25,000/- for medical 
expenses and another 
Rs.1,25,000/-other physical or 
mental injury; 
 

d. Monetary relief (per month) of  
 

(i) Rs. 20,000/- for basic 
necessities,  

(ii) Rs.5000/- for servants, 
society expenses, 
electricity expenses etc. 

justice. 

 

It is evident from examination of the reliefs claimed by the aggrieved in both 

cases that there are similar reliefs claimed in both cases. However, in the 

instant case [Misc (DV) Case No. 28m/2017], the aggrieved has also prayed 

for additional reliefs- protection order and monetary reliefs. 

But it is worth pointing out here that the aggrieved also sought interim 

monetary reliefs in Misc (DV) Case No. 117m/2013 by filing an additional 

affidavit. On perusal of the order dated 19.07.2014 passed in Misc (DV) Case 

No. 117m/2013, it is seen that on 24.08.2013, the aggrieved did indeed file an 

affidavit seeking interim maintenance of Rs.25,000/- per month and 

Rs.1,06,528/- (approx.) for medical treatment from Sri Chiranjeet 

Bhattacharyaa. However, the prayer was rejected. While rejecting the prayer, 

the learned trial court was pleased to observe that the prayer for monetary 

relief would be decided after a full trial.  

It is pertinent to mention here that the aggrieved had challenged the said 

order by filing Misc. Appeal (Cri) No. 8/2014. However, prior to adjudication 

of the appeal, the main case [Misc (DV) Case No. 117m/2013] was already 

disposed off and, as such, the appeal was found to be infructous and was 

disposed off accordingly by the Hon’ble Sessions Judge, Kamrup (M). 

Now, while disposing off Misc (DV) Case No. 117m/2013, the learned trial 

court considered the prayers of the aggrieved for residence u/s 19, monetary 

reliefs u/s 20 and compensation u/s 22 of the Act. It must be remembered 
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here the aggrieved side has not disputed that Misc (DV) Case No. 117m/2013 

has been adjudicated upon. I have gone through the final order passed in 

Misc (DV) Case No. 117m/2013. On perusal of the same, it is seen that the 

aggrieved side failed to adduce evidence in that case and the learned trial 

court was pleased to close its evidence and pass its final order holding that 

the aggrieved was not entitled to any of the reliefs claimed by her.  

The learned counsel for the aggrieved has argued that there is a difference in 

the prayer for monetary reliefs in both the cases. As the comparison made in 

the foregoing paragraphs reveals, it is seen that indeed there is some amount 

of difference in the prayer for monetary reliefs. Also, the prayer for protection 

order has been made for the first time in the instant case. 

That being said, it must be understood here that the aggrieved has filed the 

instant case on identical cause of action as in Misc (DV) Case No. 117m/2013. 

The aggrieved had the option of seeking the reliefs sought for the instant 

case including protection order in Misc (DV) Case No. 117m/2013. Since she 

omitted to seek those reliefs in Misc (DV) Case No. 117m/2013, she cannot 

claim those reliefs in the instant case based on the same cause of action.  

It is true that the passage of time may lead to possible change in 

circumstances but as discussed earlier, the cause of action has remained the 

same in both cases. As such, I am of the opinion that the aggrieved cannot 

be permitted to agitate the same by modifying or altering the reliefs sought 

for.  

I find it worth pointing out here that the maxim “res judicata provertitate 

accipitur” applies to the proceedings under Section 12 of the Protection of 

Women from Domestic Violence Act, 2005 as the proceedings are quasi civil 

and quasi criminal in nature.  

As such, the passing of the final order in Misc (DV) Case No. 117m/2013 vis a 

vis the reliefs claimed therein has extinguished the right of the aggrieved to 

initiate another proceeding for the same reliefs. Allowing the aggrieved to 

agitate for those reliefs would tantamount to re-litigation which law does not 
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permit. It is a judicially formulated proposition that a matter which has been 

adjudicated in a prior action cannot be litigated a second time. 

Notwithstanding the absence of evidence being adduced by the aggrieved 

side in Misc (DV) Case No. 117m/2013, the learned trial court was pleased to 

dispose it off on merit. The aggrieved side did have the right to assail the 

final order before the Hon’ble Appellate Court but there is no material on 

record to suggest that it did so. Hence, the passing of the final order in that 

case brings it to a legal end and by necessary implication it lends closure to 

the reliefs claimed by the aggrieved therein.  

Hence, in light of the aforesaid discussion, I am of the opinion that the 

aggrieved side cannot agitate the instant case on the same cause of action.  

Situated thus, it is held that the instant case is not maintainable in its present 

form. Accordingly, the case is dismissed. 

Send back the original case record of Misc. (DV) Case No. 117m/2013 to the 

court of Sri S. K. Das, learned Munsiff No.4 and Judicial Magistrate First Class, 

Kamrup (M). 

Furnish a copy of this order to both sides. 


