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DISTRICT: KAMRUP(M) 

 

IN THE COURT OF THE SPECIAL JUDICIAL MAGISTRATE, ASSAM 

 

 

C.R. Case No.2825/2010 
Under Section 138 of N.I. Act 

 

 Bhanwarlal Dugar 

                                   …………………………Complainant 

        

–Vs– 

Nripen Kalita 

 

               .....   .......... Accused.  

 

PRESENT :Gautam Daimari, AJS 

Special Judicial Magistrate, Assam    

APPEARANCE: 

For the Complainant: Ld. Counsel, S. Bhattacharyya 

For the Defence: Ld. Counsel, N.Alom R.K, U.M. Subhana.  

Date of evidence: 28/08/2017 

Date of Argument: 11/12/2017, 03/02/2018  

Date of Judgment: 13/02/2018 

 

   J-U-D-G-M-E-N-T 

1. The brief facts leading to filing of this case by the complainant is that the 

accused approached the complainant for a loan of Rs. 1,50,000/- (One Lakh Fifty 

Thousand) to meet his liabilities and thus the complainant financed the whole 

amount to the accused. When the loan became due the accused issued a cheque 

bearing no. 105434 dated 19/04/2010 for an amount of Rs. 1,50,000/-(One Lakh 

Fifty Thousand)  payable at the Vijaya Bank, Maligaon, Guwahati for discharging 

his liabilities. The complainant  on 26/05/2010 deposited the said cheque at the 

State Bank of India, West Guwahati Branch. However, the said cheque was 

returned unpaid by the banker of the accused with a return memo dated 

28/05/2010 showing the reason therein “payment stopped by the drawer”. 

Thereafter, on 04/06/2010 the complainant sent a demand notice through his 

advocate by a registered post demanding the money that the accused had 

borrowed, but on 14/06/2010  the said notice was returned with a note „not 

known‟ over the envelope  and hence this case.  
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2. After cognizance was taken against the accused, he was summoned to enter trial 

and upon his appearance the particular of offences u/s 138 of Negotiable 

Instrument Act, 1881 was explained to him to which he pleaded not guilty and 

claimed for trial. 

3. During trial the complainant examined himself as PW1. After the prosecution 

evidence was over, the statement of defence of the accused has been recorded 

u/s 313 of the Cr.P.C where the accused denied to have taken any money from 

the complainant and also denied to have issued any cheque as alleged on any 

date. Further, the accused denied to have adduced any evidence in his defence. 

4. I have heard the arguments put forwarded by the counsels appeared for the 

complainant and the defence and accordingly on the basis of the material 

available on record framed the following moot points for determination in order 

to arrive at definite conclusion…….. 

(i) Whether the accused issued cheque no. 105434 dated 

19/04/2010 in favour of the complainant for the discharge of his 

liability?   

(ii) Whether the Cheque that was issued by the accused was 

dishonoured due to insufficiency of funds?   

(iii) Whether the accused received the demand notice as issued by 

the complainant regarding the dishonour of the cheque?   

(iv) Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period?  

(v) Whether the accused has committed the offence under section 

138 of the Negotiable Instrument Act, 1881? 

 

DISCUSSION on EVIDENCE, DECISION and REASONS THEREOF 

 

To arrive at a definite conclusion on the above point, the evidence 

adduced have been carefully gone through. 

5. (i)Whether the accused issued cheque no. 105434 dated 19/04/2010 

in favour of the complainant for the discharge of his liability?   

The complainant examined himself as PW1 and reiterated the fact that he 

articulated in his complaint. He stated that the accused had approached him for a 

loan of Rs. 1,50,000/- to meet his liabilities and thus the he financed the whole 
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amount to the accused. When the loan became due the accused issued a cheque 

bearing no. 105434 dated 19/04/2010 for an amount of Rs. 1,50,000/-  payable 

at the Vijaya Bank, Maligaon, Guwahati for discharging his liabilities. PW1, on 

26/05/2010 deposited the said cheque at the State Bank of India, West Guwahati 

Branch. However, the said cheque was returned unpaid by the banker of the 

accused with a return memo dated 28/05/2010 showing the reason therein 

“payment stopped by the drawer”. Thereafter,  on 04/06/2010 the PW1 sent a 

demand notice through his advocate by a registered post demanding the money 

that the accused had borrowed, but on 14/06/2010  the said notice was returned 

with a note „not known‟  over the envelope. 

In his cross-examination, he was adhered to what he deposed in his 

examination in chief and the defence failed to shake him and also failed to 

extract anything which would have been useful and helpful for the defence.  

During recording statement of defence of the accused u/s 313 of Cr.P.C., 

the accused took the plea that he did never take any loan from the complainant 

and the case of the complainant is based on falsehood. The ld. Defence counsel 

has argued that no loan was ever advanced to the accused by the complainant 

and as such, there cannot be any legally enforceable debt or liability on the part 

of the accused towards the complainant. The learned defence counsel, further, 

argued that the complainant has failed to adduce any evidence, oral or 

documentary, to establish the presence of such legally enforceable debt or 

liability and, as such, the mere production of the cheque does not make the 

accused culpable.  

I gave a careful thought to the aspect raised by the defence. However, it 

is pertinent to mention here that Section 139 of the Act enunciates a 

presumption as to the existence of a legally enforceable debt in favour of the 

holder of a cheque.    

Sec. 139: Presumption in favour of holder.-- It shall be 

presumed, unless the contrary is proved, that the holder of a cheque 

received the cheque of the nature referred to in section 138 for the 

discharge, in whole or in part, of any debt or other liability.  
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However, it is to be mentioned that the presumption under Section 139 of 

the Act is a rebuttable presumption and the defence is at liberty to adduce as 

much evidence as he can to refute that the cheque in question had not been 

issued in discharge of that debt or liability. 

The Hon‟ble supreme court of India in the case of  Rangappa Vs. Sri 

Mohan reported in (2010)11 SCC 441 held that once the cheque relates to 

the account of the accused and he accepts and admits the signatures on the said 

cheque, then initial presumption as contemplated under Section 139 of the 

Negotiable Instruments Act has to be raised by the Court in favour of the 

complainant. The presumption referred to in Section 139 of the N.I. Act is a 

mandatory presumption and not a general presumption, but the accused is 

entitled to rebut the said presumption. What is required to be established by the 

accused in order to rebut the presumption is different from each case under 

given circumstances. But the fact remains that a mere plausible explanation is 

not expected from the accused and it must be more than a plausible explanation 

by way of rebuttal evidence. In other words, the defence raised by way of 

rebuttal evidence must be probable and capable of being accepted by the Court. 

 In the case at hand the defence did not adduce any evidence to rebut 

the presumption enumerated under section 139 of the Cr.P.C. However, the 

accused, during recording of his statement under section 313 of the Cr.P.C. 

stated that he had lost the cheque in question which the complainant might have 

found and used against him. It is to be mentioned that the accused to 

substantiate his statement did not adduce any evidence either documentary or 

oral  and thus the statements of defence so made was proved  to be a mere 

plausible expiation .    

Thus this issue is decided in the affirmative. 

6. (ii) Whether the Cheque that was issued by the accused was 

dishonoured due to insufficiency of funds?   

PW1 stated that on receipt of Ext.1 on 26/05/2010 he deposited the said 

cheque at the State Bank of India, West Guwahati Branch. However, the said 

cheque was returned unpaid by the banker of the accused with a return memo 

dated 28/05/2010 showing the reason therein “payment stopped by the drawer”. 
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The PWI has produced the return memo dated 28-05-2010 and the same is 

marked as Exhibit 2. On perusal of the Exhibit 2 it reveals that the cheque in 

question was dishonoured with the endorsement " payment stopped by the 

drawer” on 28-05-2010. The defence has not disputed to the genuineness of 

Ext.2 nor rebutted to the legal presumption that the banks slip or memo having 

official mark thereon are the prima facie proof of the fact that the cheque was 

dishonoured. Thus this issue is decided in the affirmative.  

7. (iii) Whether the accused received the demand notice since issued by 

the complainant regarding the dishonour of the cheque?   

PW1 deposed that on 04/06/2010 he had sent a demand notice, which is 

Ext.3 through his advocate by a registered post demanding the money that the 

accused had borrowed, but on 14/06/2010  the said notice was returned with a 

note „not known‟ over the envelope. PW1 produced the postal receipt and the 

envelope through which the notice was sent to the accused which are marked as 

Ext.4 and Ext.5 respectively.  

Let us have a look what the section 27 of the General Clauses Act says 

with regard to service by post.  

27. Meaning of service by post - Where any Central Act or 

Regulation made after the commencement of this Act authorizes or 

requires any document to be served by post, whether the expression 

served by post, whether the expression serve or either of the 

expressions give or send or any other expression is used, then, unless a 

different intention appears, the service shall be deemed to be effected 

by properly addressing, pre-paying and posting by registered post, a 

letter containing the document, and, unless the contrary is proved, to 

have been effected at the time at which the letter would be delivered in 

the ordinary course of post.  

Thus section 27 gives rise to a presumption that service of notice has 

been effected when it is sent to the correct address by registered post and unless 

and until the contrary is proved by the addressee, service of notice is deemed to 

have been effected at the time at which the letter would have been delivered in 

the ordinary course of business. 
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In view of the above, I am of the considered opinion that the accused has 

received the demand notice issued by the complainant and hence decided the 

issue at hand in the affirmative.  

8. (iv) Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period?  

There is no such evidence on record either documentary or oral or any 

plea taken by the accused which suggests that the accused has paid off the 

cheque amount. Hence, this issue is also decided in the affirmative.   

9. (v) Whether the accused has committed the offence under section 138 

of the Negotiable Instrument Act, 1881? 

Unless the complaint contains all the necessary factual allegations 

constituting each of the ingredients of the offence under Section 138, the Court 

cannot take cognizance of the offence. The preliminary facts constituting an 

offence u/s 138 of the act are (a) that a cheque is drawn and (b) that cheque is 

dishonoured by the bank when presented by the payee. The other facts required 

to be proved are that eventually the payee of the cheque complied with each one 

of the steps contemplated under Section 138 of Negotiable Instrument Act, 1881 

before initiating prosecution viz. serving of notice demanding the cheque amount 

etc. 

In the case at hand it has already been proved by the prosecution that 

the cheque being no. 105434 which is Ext.1  was issued on 19/04/2010 by the 

accused in discharge of his liability in the account maintained by him and that the 

said cheque on being presented was dishonoured for the reason therein 

“payment stopped by the drawer” on 28/05/2010 as is evident from the return 

memo, which is Ext.2. Thereafter, the demand notice, which is Ext.3 was issued 

by the complainant on 04/06/2010 as is evident from the postal receipt, which is 

Ext.4 and which is within 30 days from the receipt of information of dishonor. But 

on 14/06/2010  the said notice was returned with a note „not known‟ over the 

envelope, which is Ext.5. Hence, the said notice was deemed to have been 

served. The complainant had thereafter instituted this complaint on 28/07/2010 

which is found within the period of limitation.  
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In view of the above discussion, it is evident that all the ingredients of the 

offence under section 138 of the Act are satisfied in the instant case. As such, I 

am of the considered opinion that the accused, Nripen Kalita, has committed the 

offence under section 138 of the Act. Thus, this point is also decided in the 

affirmative. 

10.  Thus the Prosecution has successfully established and proved its case against 

accused Nripen Kalita of the offence under section 138 of Negotiable Instrument 

Act, 1881. Therefore, this court holds the accused guilty of the offence under the 

said section of Negotiable Instrument Act, 1881 and he is convicted accordingly. 

I did not extend the benefits of Probation of Offenders Act, 1958 to the convicted 

persons keeping in view the nature of the offence that the accused has 

committed. I have heard the convicted person on the point of sentence who has 

pleaded clemency. 

As such, having regard to all above, the convict, Sri Nripen Kalita, is 

sentenced to suffer simple imprisonment for 5 (five) months and further directed 

to pay an amount of Rs. 3,00,000/- ( Rupees Three Lakh ) to the complainant as 

compensation within three months from the date of passing this judgment and 

order. The compensation shall be realised as fine and in default , the convict 

shall have to undergo simple imprisonment for another 2 (two) months. 

11.  Let a copy of this judgment be given to the accused immediately.  

12. The bail bond furnished to the accused extended for further period of six months. 

This judgment is pronounced in open court in presence of the parties and 

their counsels.  

Given under my hand and seal of this Court on this the  13th day of  

February, 2018. 

 

                                        (Gautam Daimari) 

                                                                              Special Judicial Magistrate ,Assam 
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A-N-N-E-X-U-R-E 

 

 

1. Witnesses for Prosecution   

   P.W.1: Bhanwarlal Dugar 

  

 

2. Witnesses for Defence    

  NIL 

 

3. Court Witnesses  

  Nil 

 

4. Prosecution Exhibits 

  Ext.1 is the Cheque 

  Ext.2 is the return memo. 

  Ext.3 is the notice. 

  Ext.4 and Ext.5 are the postal receipt and envelope.   

 

5. Defence Exhibits 

  NIL 

 

 

 

                                        (Gautam Daimari) 

                                                                              Special Judicial Magistrate ,Assam 

 

 

 

 

 

 

 

 

 

 


