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            DISTRICT: KAMRUP(M) 

 

IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE, ASSAM, GUWAHATI  

 

 

     G.R. Case No.491/2013 
                       Under Section 379 of I.P.C  
           

             State of Assam  

        

           –Vs–  

                             Gwmsar Basumatary 

 

               .....   .......... Accused.  

 

PRESENT : Gautam Daimari, LL.M, AJS 

Special Judicial Magistrate, Assam, Guwahati.    

APPEARANCE: 

For the State: Ld. .P.P.  S.Bhattacharjee  

For the Defence:   Ld. Counsel ……………………… 

Date of evidence: 03/03/2015, 28/04/2015, 17/12/15, 20/08/16.  

Date of Argument: 05/02/2018  

Date of Judgment: 22/02/2018 

 

   J-U-D-G-M-E-N-T 

 

1. The prosecution case is that on 13/01/2013 one Santosh Paswan lodged an 

FIR stating interalia that on  12/01/2013 at about 11 AM somebody stolen his 

pulsar bike while the bike was parked at the Ananta Kachari path and so this 

case.    

2. On receipt of the FIR a case was registered at the Fatasil Ambari police 

station vide Fatasil Ambari P.S. Case no. 26/2013 under Sections 379 of IPC and 

set the criminal law in motion. On completion of investigation police submitted 

Charge Sheet No. 31/13 dated 27/02/13 against accused Gumsa Basumatary 

under the said section of IPC and subsequently the case was made over to this 

court. . 

3. Copies were furnished to the accused on his appearance as per provision of 

section 207 of the Criminal Procedure Code. Formal charge under Section 379 of 
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IPC was framed against the accused  and the same on being read over and 

explained to him in vernacular he pleaded not guilty and claimed to be tried.     

4. During trial the prosecution examined as many as five witnesses in order to 

prove its case. At the conclusion of the prosecution evidence, the statement of 

the accused was recorded Under Section 313 of the Criminal Procedure Code, 

where he took the stand of false implications. The defence chose not to adduce 

any evidence.  

5. I have heard the arguments advanced by both the sides. The case record is 

also perused along with the depositions on record. Accordingly the moot point 

for decision of the case is framed as bellow…….. 

(i) Whether on 12/01/2013 at about 11 AM accused Gwmsar 

Basumatary dishonestly moved a pulsar bike in order to take it  and 

thereby committed an offence? 

 

DISCUSSION on EVIDENCE , DECISION and REASONS THEREOF 

 

To arrive at a definite conclusion on the above point, the evidence 

adduced have been carefully gone through. 

6. P.W. 1 Bishnu Sankar Barua stated that the occurrence took place on 

13/01/2013. While he was sleeping at about 10:30 P.M. at his house, he learnt 

that a bike belonging to one Santosh gone missing from the gate of his house. 

He advised him to lodge an FIR and returned to his house. He heard that the 

bike was recovered after three months but from it was recovered and who had 

stolen it, he cannot say.   

7. P.W.2, Ramcharan Swargiary stated that the occrence took place about two 

years ago. On the following day of the occurrence he saw some police and came 

to know that a bike of somebody was stolen. He does not know the bike 

belonged to whom and who had stolen it. 

8. P.W.3 Ansaram Basumatary, stated that accused Gumsa Basumatary is his 

neighbour. The occurrence took place about one and half years ago. On the day 

of occurrence  at about 8 A.M. accused was at his house and after some time of 
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his coming some police personnel came to his house and arrested Gwmsar 

Basumatary . He does not know why Gwmsar Basumatary was arrested.    

9. P.W.4, Santosh Paswan stated that he is the informant of this case. On 

12/01/2013 he lost his bike and so on the following day he had lodged an FIR, 

which is Ext.1 and 1(1) is his signature. Police had seized the documents of his 

bike vide Ext.2 and Ext.2(1) is his signature. After 15 days he got an information 

that his bike was traced out. He does not know who had stolen his bike. 

10. P.W.5 Bhaskar Jyoti Basumatary stated that on 13/01/2013 the investigation 

of this case was entrusted to him. After entrustment he had recorded the 

statement of the informant and seized the documents of the bike vide Ext.2 and 

Ext.2(2) is his signature. He went to the place of occurrence and drew  sketch 

map. On last 27/01/2013 their O/C got an information from the I/C Odalbakra 

Police Out Post that the accused was arrested alongwith the stolen bike. Then he 

shown the accused arrested in this case and took the accused in police custody 

for five days. The accused confessed that he had stolen the bike and the I/C, 

Odalbakra recovered the alleged bike from the possession of the accused.  

 During cross-examination, he stated that he did not seize the bike. In a 

suggestion put to him he denied that he had arrested the accused on suspicion. 

In another suggestion put to him he denied that the alleged bike was not 

recovered from the possession of the accused. Later, he stated that he does not 

remember when the bike was recovered. The alleged bike was recovered by I/C, 

Odalbakra and not by him.          

11. In the instant case the prosecution has examined five nos. of witnesses but 

none could say anything in respect of the alleged commission of theft. From 

evidence of PW1, PW2 and PW3 it has come to fore that they were at home at 

the time of occurrence who had just heard that a bike was stolen. P.W.4, who is 

the informant of this case, did not see the accused committing theft of his bike. 

P.W.5, who is the I/O of this case, deposed that the accused had confessed 

before him during police custody that he had stolen the alleged bike. But it is to 

be mentioned that the confession made to police officer has no importance and 

not to be proved against the accused. 
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Let us have a look what the sections 25 and 26 of the Indian 

Evidence Act say in this regard.  

“Section 25. No confession made to a police officer, shall be 

proved as against a person accused of any offence”. 

“Section 26. No confession made by any person whilst he is in 

the custody of a police officer, unless it be made in the immediate 

presence of a Magistrate, shall be proved as against such person”. 

  So in terms of section 25 and 26 of the Indian Evidence Act confession 

which the accused had made before the P.W5, the I/O has no significance, since 

it is not made in presence of a Magistrate.  

PW5 i.e. the I/O deposed in its evidence that the stolen bike was 

recovered after few days from the possession of the accused, but there is no 

such evidence that the bike was recovered from the hands of the accused.   

12. In the backdrop of foregoing discussions, I am of the view that the 

prosecution has failed to prove the allegations brought against the accused   

Gwmsar Basumatary beyond all reasonable doubt. Therefore, accused is 

acquitted of the charge under section 379 of IPC and set at liberty forthwith. The 

bail bond furnished to the accused person extended for further period of six 

months. 

13. This judgment is pronounced in open court in presence of the parties and 

their counsels.  

Given under my hand and seal of this Court on this the 22nd   day of 

February, 2018. 

 

                                                    (Gautam Daimari) 

                                                                            Special Judicial Magistrate, Assam . 
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A-N-N-E-X-U-R-E 

 

 

1. Witnesses for Prosecution   

   P.W.1: Bishnu Sankar Barua 

 P.W.2: Ramcharan Swargiary 

 P.W.3: Ansaram Basumatary 

 P.W.4: Santosh Paswan 

 P.W.5: Bhaskar Jyoti Basumatary 

 

  

 

2. Witnesses for Defence    

  NIL 

 

3. Court Witnesses  

  Nil 

 

4. Prosecution Exhibits 

Ext.1 is the FIR 

Ext.2 is the seizure list 

5. Defence Exhibits 

  

  NIL 

 

 

                                (Gautam Daimari) 
                                                           Special Judicial Magistrate, Assam  
 

 

 

 

 

 

 

 

 


