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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

C.R 1413C of 2017 

U/S 138 of NEGOTIABLE INSTRUMENTS ACT 

PRANJIT BORTHAKUR [Complainant] 

V 

SUBHAJIT DAS [Accused] 

 

PRESENT: - SUNDEEP KASHYAP DAS, A.J.S 

JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

 

FOR THE PROSECUTION:  

S.K MEDHI, H. KALITA 

                                                    ……..ADVOCATE FOR THE COMPLAINANT 

FOR THE DEFENCE 

B. KHATONIAR, P. SENGUPTA 

                                                               …….ADVOCATE FOR THE ACCUSED 

 

 

EVIIDENCE RECORDED ON: -07.04.2017, 14.09.2017, 06.12.2017, 

20.12.2017 

ARGUMENTS HEARD ON: -19.01.2018, 01.02.2018 

JUDGMENT DELIVERED ON: -03.02.2018 
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JUDGMENT 

BRIEF FACTS OF PROSECUTION’S CASE 

 

1. The brief facts of prosecutions’ case are that accused approached the 

complainant on 25.10.2016 for financial assistance. Accordingly, he asked 

Rs 3, 00, 000/- from him to invest in his business. Complainant has 

agreed to pay the same. On 01.11.2016, he has paid the amount. 

Accused assured to return the same. In discharge of his liability, 

complainant has issued one cheque. However, it got bounced. Matter was 

intimated to the accused through legal notice. Inspite of receiving the 

same, accused did not reply. Hence, the informant filed this instant case 

for taking necessary action. 

 

APPEARANCE OF THE ACCUSED PERSON 

 

2. The accused was called upon to enter trial and upon appearance his 

appearance namely Sri SUBHAJIT DAS, copies of relevant documents 

was furnished to him by the complainant. 

 

SUBSTANCE OF ACCUSATION AGAINST THE ACCUSED PERSON 

 

3. Considering the relevant documents and hearing both parties, substance 

of accusation u/s 138 of Negotiable Instruments, Act has been stated to 

the accused to which he pleaded not guilty and claimed to be tried. 

 

WITNESSES EXAMINED and DOCUMENTS EXHIBITED 

 

4. The complainant examined 1 (one) witness and exhibited 3 (three) no of 

documents. Accused has examined 2 (two) witnesses including himself 

and exhibited 4 (four) no of documents.   
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EXAMINATION OF THE ACCUSED PERSON 

 

5. The accused has been examined u/s 313 of Cr.P.C. All the incriminating 

materials found are put to him. The plea of the accused was of total 

denial. 

 

ARGUMENT 

 

6. I have heard the arguments of Learned Counsel for the complainant as 

well as Learned Defence Counsel. 

 

POINT FOR DETERMINATION 

 

Whether, the accused, Sri SUBHAJIT DAS, being indebted to the 

complainant, and in discharge of his debt, issued the cheque, 

bearing no 350705, dated 18.11.2016, for Rs 3, 00, 000/- (Three 

lakh rupees) only, in favour of the complainant, which was 

dishonoured for ‘INSUFFICIENT FUNDS’ and for ‘PAYMENT 

STOPPED BY DRAWER’, on being presented with the banker and 

despite sending of legal notice failed to pay the cheque amount 

and thereby committed an offence punishable u/s 138 of 

Negotiable Instruments Act?  

 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

EVIDENCE OF P.W.1 [THE COMPLAINANT] 

 

7. The complainant, Sri PRANJIT BORTHAKUR has been examined as 

P.W.1 and he reiterated the same facts as stated in the complaint 

petition. Therefore, for the sake of brevity, I won’t repeat the same.  
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JUDICIAL DETERMINATION 

 

POINT NO-(a)-WHETHER CHEQUE ISSUED FOR THE DISCHARGE OF 

ANY LEGALLY ENFORCEABLE DEBT OR LIABILITY? 

 

ORAL EVIDENCE 

 

8. I have already stated that accused had dues amounting to Rs 3, 00, 000/- 

(Three lakh rupees) only and in discharge of the said debt, the accused 

gave him the cheque in question.  

 

DOCUMENTARY EVIDENCE 

 

9. In order to prove his contention, P.W.1 has submitted the cheque in 

question and marked the same as Exhibit-1. The signature of the accused 

is identified and marked as Exhibit 1 (1).  

 

STATEMENT OF THE ACCUSED u/s 313 of Cr.P.C 

 

10. As per the version of the accused, he did not issue the cheque as stated. 

 

EXISTENCE OF LEGAL DEBT OR LIABILITY 

 

11. The Hon’ble Supreme Court of India in the case of M/S Indus Airways 

Pvt. Ltd & Others v. M/S Magnum Aviation Pvt Ltd & Anr observed 

that the interpretation of the expression ‘for discharge of any debt or 

other liability’ occurring in Section 138 of the N.I. Act is significant and 

decisive of the matter. The explanation appended to Section 138 explains 

the meaning of the expression ‘debt or other liability’ for the purpose of 

Section 138. This expression means a legally enforceable debt or other 

liability. Section 138 treats dishonoured cheque as an offence, if the 

cheque has been issued in discharge of any debt or other liability. The 

explanation leaves no manner of doubt that to attract an offence under 

Section 138, there should be legally enforceable debt or other liability 
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subsisting on the date of drawal of the cheque. In other words, drawal of 

the cheque in discharge of existing or past adjudicated liability is sine qua 

non for bringing an offence under Section 138 of N.I Act. 

 

PRESUMPTIONS & BURDEN OF PROOF 

 

12. There are presumptions under Section 118 and 139 of N.I Act in favour of 

holder of the cheque. Until contrary is proved, presumption is in favour of 

holder of cheque that it was drawn for discharge of debt or liabilities. 

However, it is rebuttable one and accused can rebut it without entering 

into witness box, through cross-examination of the prosecution witnesses. 

Complainant is not absolved from liability to show that cheque was issued 

for legally enforceable debt or liability.  

 

13. Now, accused issued a cheque. Presumption lies that during issuance of 

cheque, he got a debt or liability. Presumption lies that he issued the said 

cheque to discharge his liability. 

 

REBUTTABLE PRESUMPTION 

 

14. The observations of Krishna Janardhan Bhat v Dattaraya G Hedge case 

was discussed again by the Supreme Court in another case i.e. Rangappa 

v Sri Mohan where the Court discussed various other judgment to find out 

where the point was raised that the observation in Janardhan’s case was 

in direct conflict with the statutory provisions as well as an established 

line of precedents of this Court. The Supreme observed that the 

presumption mandated by Section 139 of the Act does indeed include the 

existence of a legally enforceable debt or liability. To that extent, the 

impugned observations in Janardhan’s case may not be correct.   

 

15. The court went onto observed that an accused for discharging the burden 

of proof placed upon him under a statute need not examine himself. He 

may discharge his burden on the basis of the materials already brought 
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on record. An accused has a constitutional right to maintain silence. 

Standard of proof on the part of the accused and that of the prosecution 

in a criminal case is different. Furthermore, whereas prosecution must 

prove the guilt of an accused beyond all reasonable doubt, the standard 

of proof so as to prove a defence on the part of the accused is 

`preponderance of probabilities'. Inference of preponderance of 

probabilities can be drawn not only from the materials brought on record 

by the parties but also by reference to the circumstances upon which he 

relies.  

 

16. Specifically in relation to the nature of the presumption contemplated by 

Section 139 of the Act, it was observed by the Court that the said 

provision has been inserted to regulate the growing business, trade, 

commerce and industrial activities of the country and the strict liability to 

promote greater vigilance in financial matters and to safeguard the faith 

of the creditor in the drawer of the cheque which is essential to the 

economic life of a developing country like India. This however, shall not 

mean that the courts shall put a blind eye to the ground realities. Statute 

mandates raising of presumption but it stops at that. It does not say how 

presumption drawn should be held to have been rebutted. Other 

important principles of legal jurisprudence, namely, presumption of 

innocence as a human right and the doctrine of reverse burden 

introduced by Section 139 should be delicately balanced. Such balancing 

acts indisputably would largely depend upon the factual matrix of each 

case, the materials brought on record and having regard to legal 

principles governing the same.   

 

17. The court observed that it is in the nature of a rebuttable presumption 

and it is open to the accused to raise a defence wherein the existence of 

a legally enforceable debt or liability can be contested. However, there 

can be no doubt that there is an initial presumption which favours the 

complainant.  
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18. The settled position is that when an accused has to rebut the 

presumption under Section 139, the standard of proof for doing so is that 

of `preponderance of probabilities'. Therefore, if the accused is able to 

raise a probable defence which creates doubts about the existence of a 

legally enforceable debt or liability, the prosecution can fail. The accused 

can rely on the materials submitted by the complainant in order to raise 

such a defence and it is conceivable that in some cases the accused may 

not need to adduce evidence of his/her own. 

 

19.  From the above, it has come to light that presumption which lies in 

favour of holder of cheque in due course is a rebuttable presumption. 

Question arises how far the accused has been able to rebut the 

presumption?  

 

20. During cross-examination, P.W.1 has stated he has known the accused 

for a long time as he used to stay in his hotel. However, he added that 

the accused did not serve him as his Manager. There was no agreement 

with him in connection with the monetary transaction. He lent the money 

to him on good faith. Accused gave him the signed blank cheque on the 

date on which he borrowed the money. Further, he stated that the 

accused lodged one F.I.R against him. Accordingly, he went to police 

station and police interrogated him. Subsequently, he submitted certain 

documents and then he came back. Besides this, he did not lodge any 

case against the accused in connection with the transaction. However, he 

lodged one case against the accused at Dispur P.S for theft of certain 

activities. But, the matter was settled at police station. He denied the 

suggestions put forwarded by defence.  

 

21. D.W.1, Sri KARTIK CH CHOUDHURY has stated that he worked as 

house keeper in the house of the complainant in the year 2015. The 

accused also worked there as Manager of the paying guest of 

complainant. He left the job in the year 2016. The files and other 

personal belongings were in the room of the accused.  
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22. D.W.2, Sri SUBHAJIT DAS has stated that he worked as Manager in the 

paying guest of the complainant from 2014 till end of 2016. He kept his 

personal belongings in the room which was allotted to him. He added that 

he lost one signed blank cheque and so he intimated the bank about stop 

payment and lodged an F.I.R before Dispur P.S. He received one mobile 

message from bank about dishonour of cheque. On being enquired, bank 

officials informed him about the fact of dishonour of cheque in dispute in 

this case. He went to the police station and informed the matter and 

lodged another F.I.R. He has stated that he never borrowed any money 

from the complainant.  

 

23. From the above, primary defence taken by the accused is that he never 

issued the cheque to the complainant rather it was lost and since 

complainant has got the access to the room in which claimed to have 

stayed as Manager of the complainant, therefore, complainant was 

responsible behind stealing the cheque in dispute and misused the same.  

 

24. In order to support his contention, defence exhibited the F.I.R dated 

21.12.2016 as Ext-1. On perusal of the said F.I.R, it appears that the 

same is Photostat copy. Now, the question arises whether it is admissible 

in evidence? 

 

25. A Photostat copy of a document is not admissible in evidence. Only 

certified copy is admissible. In case of a photocopy of a document before 

it is admitted in evidence, it has to be explained as to what were the 

circumstances under which the Photostat copy was preferred and who 

was in possession of the original document at the time its photograph 

was taken. A Photostat copy of a document is admissible as secondary 

evidence if it is proved to be genuine. The genuineness is to be proved 

either by examining the photographer or by some other evidence. 

Moreover, a Photostat copy of a document can be permitted to be given 

in evidence as secondary evidence when it is proved that the original 

document was in possession of adversary. The Hon’ble Supreme Court in 



TYPED & CORRECTED BY ME Page 9 
 

the case of Sital Das v. Sant Ram, AIR 1954 SC 606 has stated that 

foundation must be first laid for the reception of the secondary evidence. 

In the case of Roman Catholic Mission v. State of Madras and another 

reported in AIR 1966 SC 1457, it was held that copies of the original are 

not admissible in evidence, if no foundation is laid for the establishment 

of the right to give secondary evidence. The law is quite settled that mere 

production of photocopies do not amount to proof of the same unless the 

copy given in evidence is shown either to have been made from original 

or to have been compared with the original. There must be sufficient 

proof of search for the original to render the secondary evidence 

admissible; it must be established that the party has exhausted all 

resources and means in search of the document. Moreover, Ext-A is not 

admissible in evidence 

 

26. Even though during defence evidence, accused stated that when he lost 

his blank cheque, he intimated the same to the bank and subsequently he 

lodged an F.I.R but there is no proof to that effect. Yes, he produced Ext-

A but the same is not admissible in evidence. Accused never stated when 

he lost the cheque. Moreover, he never stated as to why he kept the 

blank cheque.  

 

27. Coming to Ext-B which is the 2nd F.I.R lodged by the accused dated 

21.02.2017 where he referred about the 1st F.I.R as claimed to have been 

lodged by him and he stated that he made reference about the intimation 

to bank regarding stop payment. Even for the sake of argument, if Ext-A 

considered to be admissible then also it appears that the cheque in 

dispute lost on 17.12.2016 and he merely stated that it was lost 

somewhere near Rukmininagar Area. He never mentioned in the said 

Exhibit that he intimated the bank for stop payment. On perusal of Ext-B, 

the accused stated that on 10.2.2017, the bank officials informed him 

that the complainant presented the cheque in bank. But, defence did not 

examine any bank officials to substantiate the same. Nevertheless, even 

for the sake of argument, it is believed that after having knowledge about 
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the loss of cheque in dispute, accused rightly approached the bank like 

any other customer and intimated the bank for Stop Payment. Yes, Ext-2 

(i) and 2 (ii) was returned on the ground ‘Payment stopped by 

drawer’. But, there is no rebuttal on the part of defence regarding 

Exhibit 2 where the cheque which was presented on 18.11.2016 was 

returned for ‘Insufficient Funds’ on 22.11.2016. As per the version of 

defence, accused lost the cheque only on 17.12.2016. Therefore, 

according to him the said cheque was in his possession till 17.12.2016. 

Had this been the case then how come the complainant presented the 

cheque on 18.11.2016. Defence failed to give any satisfactory answer to 

it. Learned Counsel for the complainant has argued that Ext-B was lodged 

only to create a story and to cover up the malafide act as Legal Notice 

was issued on 18.02.2017 and Ext-B was lodged on 21.02.2017. It 

appears that through the said legal notice accused came to know about 

the reason of dishonour of cheque and he filed the F.I.R, i.e. Ext-B to 

show as if the cheque was lost and misused by the complainant after 

getting access to it. Defence also exhibited Ext-3 and Ext-4 but the said 

exhibits are neither related to ‘fact in issue’ or ‘relevant fact’ in this 

case. Had the complainant responsible behind the incident then police 

would have definitely submitted chargesheet against him. But, accused 

failed to show the status of the F.I.R lodged by him. Therefore, defence 

miserably failed in its attempt to prove that complainant was responsible 

behind stealing the cheque in dispute and thereby misusing the same as 

alleged.  

 

28. I would like to remind that burden lies in the shoulder of defence to rebut 

the prosecution’s claim and this burden cannot be discharged with 

surmises. It is an established principle of law as laid down in Hiten P 

Dalal v. Bratindranath Banerjee reported in (2001) 6 SCC 16 that a 

mere plausible explanation given by the accused is not enough to rebut 

the presumption and the accused has to necessarily disprove the 

prosecution case by leading cogent evidence that he had no debt or 

liability to issue the said cheque. 
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29. Therefore, in view of the above analysis, it is held that the accused issued 

the cheque (Ext-1) in favour of the complainant for discharge of his 

legally enforceable debt or liability. 

 

POINT NO-(b)-WHETHER THE CHEQUE WAS DISHONOURED FOR 

INSUFFICIENT FUNDS IN THE ACCOUNT OF THE ACCUSED? 

 

ORAL EVIDENCE 

 

30. I have already stated that the cheque was presented by P.W.1 

(complainant) to his bank for encashment, but the same was dishonoured 

because of insufficient funds in the account of the accused.  

 

DOCUMENTARY EVIDENCE 

 

31. P.W.1 has submitted the cheque return memo and the same is marked as 

Exhibit-2. I have perused the same. On perusal, it transpires that the 

cheque bearing no-350705 dated 15.11.2016 for Rs 3, 00, 000/- only 

which was drawn was returned for ‘INSUFFICIENT FUNDS’ 

 

CROSS-EXAMINATION ON EXHIBIT-2, 2 (i) and 2 (ii) BY DEFENCE 

 

32. I have gone through the cross-examination of prosecution witness no-1 

but there is nothing to rebut the oral evidence on Cheque return memo 

as well as on Exhibit-2, 2 (i) and 2 (ii) 

 

STATEMENT OF THE ACCUSED u/s 313 Cr.P.C on EXHIBIT-2, 2 (i) and 2 

(ii) 

 

33. Accused merely stated that he does not know anything about Exhibit-2, 2 

(i) and 2 (ii). 
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THE LAW  

 

34. Section 146 of Negotiable Instruments Act, 1881 provides for statutory 

presumption as regards the cheque return memo issued by the bank in 

respect of dishonour of cheque. Hence, it is held that cheque was 

dishonoured due to insufficient funds in the account of the accused. 

POINT NO-(c) WHETHER THE ACCUSED RECEIVED THE DEMAND 

NOTICE ISSUED BY THE COMPLAINANT REGARDING DISHONOUR OF 

CHEQUE? 

 

ORAL EVIDENCE 

 

35. I have already stated that after knowing the fact of dishonour of the 

cheque, P.W.1 intimated the same to the accused by sending a demand 

notice through his Counsel dated 18.02.2017 

 

DOCUMENTARY EVIDENCE 

 

36. In order to prove the same, P.W.1 has exhibited the copy of the legal 

notice as Ext-3 and postal receipt as Ext-3 (i) 

 

RECEIVAL OF THE NOTICE 

 

37. P.W.1 has stated that the notice was served to the accused on his correct 

address as presumption was taken u/s 27 of General Clauses Act. During 

her statement u/s 313 of Cr.P.C, the accused has replied that he never 

received any notice.  

 

38. In C.C. Alavi Haji v. Palapetty Muhammad & Anr reported in 2007 

Crl. L.J. 3214, “According to Section 114 of the (Evidence) Act, read with 

illustration (f) thereunder, when it appears to the Court that the common 

course of business renders it probable that a thing would happen, the 

Court may draw presumption that the thing would have happened, unless 

there are circumstances in a particular case to show that the common 

course of business was not followed. Thus, Section 114 enables the Court 
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to presume the existence of any fact which it thinks likely to have 

happened, regard being had to the common course of natural events, 

human conduct and public and private business in their relation to the 

facts of the particular case. Consequently, the court can presume that the 

common course of business has been followed in particular cases. When 

applied to communications sent by post, Section 114 enables the Court to 

presume that in the common course of natural events, the communication 

would have been delivered at the address of the addressee. But the 

presumption that is raised under Section 27 of the G.C. Act is a far 

stronger presumption. Further, while Section 114 of Evidence Act refers to 

a general presumption, Section 27 refers to a specific presumption. For 

the sake of ready reference, Section 27 of G.C. Act is extracted below: 

           27. Meaning of service by post - Where any 

Central Act or Regulation made after the commencement 

of this Act authorizes or requires any document to be 

served by post, whether the expression served by post, 

whether the expression serve or either of the expressions 

give or send or any other expression is used, then, unless 

a different intention appears, the service shall be deemed 

to be effected by properly addressing, pre-paying and 

posting by registered post, a letter containing the 

document, and, unless the contrary is proved, to have 

been effected at the time at which the letter would be 

delivered in the ordinary course of post. Section 27 gives 

rise to a presumption that service of notice has been 

effected when it is sent to the correct address by 

registered post. In view of the said presumption, when 

stating that the notice has been sent by registered post to 

the address of the drawer, it is unnecessary to further 

aver in the complaint that in spite of the return of the 

notice unserved, it is deemed to have been served or that 

the addressee is deemed to have knowledge of the 

notice. Unless and until the contrary is proved by the 
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addressee, service of notice is deemed to have been 

effected at the time at which the letter would have been 

delivered in the ordinary course of business.” 

 

39. The prosecution has exhibited Ext-3 and Ext-3 (i) which was duly 

addressed to the accused. As such, I am of the opinion that the 

complainant has discharged its burden to show that the notices were duly 

sent. Hence, this court will have to presume that the notice was delivered 

to the accused. But this is a rebuttable presumption. So, the burden has 

shifted to the accused to rebut the same but it is quite evident that he 

has done nothing to rebut the presumption. A mere claim to the contrary 

will not suffice. 

 

40. In view of the decision reached in above point no-(a), (b) and (c), I am of 

the opinion that all the ingredients of the offence u/s 138 of N.I Act are 

satisfied in the instant case and thus it is held that the accused has 

committed an offence u/s 138 of N.I Act. 
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ORDER 

 

41. In view of the discussions made above and the decisions reached in the 

foregoing point for determination, it is held that the accused SUBHAJIT 

DAS has committed the offence punishable under section 138 of 

Negotiable Instruments Act, 1881 and as such the accused is convicted 

for the offence punishable under section 138 of Negotiable Instruments 

Act, 1881 

 

42. I have considered the applicability of Probation of Offenders Act and I am 

not inclined to extend the benefit of the provisions of the said Act keeping 

in mind the facts and circumstances of the case. It would convey a wrong 

message to the society if accused persons are released on probation and 

any aggrieved approaching the court will lose faith on the criminal justice 

system if such persons are letting off without any punishment which they 

deserve under law. The offence committed is in the nature of economic 

offence and the backbone of the nation depends upon healthy economy.  

 

43. I have considered the matter of sentence to be imposed upon the 

convicted person. I am of the opinion that maximum punishment need 

not be imposed on the accused. A lenient sentence of imprisonment with 

fine will suffice the ends of justice. 

 

44. Therefore, the accused SUBHAJIT DAS has been convicted u/s 138 of 

N.I Act and has been sentenced to Simple Imprisonment (S.I) for 6 (six) 

months and further to pay a compensation of Rs 5, 50, 000/- (as the 

cheque amount is Rs 3, 00, 000/-. It is further directed that i/d of 

payment of compensation, the accused shall undergo Simple 

imprisonment (S.I) for 2 (two) months. 

 

45. Let a copy of the judgment be given to the convicted person immediately 

free of cost as per the provisions of Section 363(1), Code of Criminal 
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Procedure. The convicted is also informed of his right of appeal against 

the judgment and order of conviction and sentence. 

 

This judgment is given under my hand and seal of this court on this 03rd 

day of February, 2018 

          The case is disposed of on contest. 

                                                                                                                                                                  

 

 

 

 

                                                                                                                                                                      

 

                                                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

PW1- Sri PRANJIT BORTHAKUR 

LIST OF DEFENCE WITNESS 

DW1-Sri KARTIK KUMAR CHOUDHURY 

DW2-Sri SUBHAJIT DAS 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1-CHEQUE bearing no-350705 dated 15.11.2016 

EXT-2-CHEQUE RETURN MEMO dated 22.11.2016 

EXT-2 (i)-CHEQUE RETURN MEMO dated 21.12.2016 

EXT-2 (ii)-CHEQUE RETURN MEMO dated 10.02.2017 

EXT-3-LEGAL NOTICE dated 18.02.2017 

EXT-3 (i)-POSTAL RECEIPT 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

EXT-A-F.I.R dated 21.12.2016 

EXT-B-F.I.R dated 21.02.2017 

EXT-C-AGREEMENT 

EXT-D-F.I.R dated 29.04.2017 

                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 

 


