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In the court of Chief Judicial Magistrate, Kamrup (M),
 Guwahati,Assam

Case No. 1923C/2012
Under section 34/35 of Assam Forest Regulation Act

State
-Vs-

Sri Nimai Hajong
                     ……Accused

Present
Sri P.P. Bairagi, AJS,
Chief Judicial Magistrate,
Kamrup (M), Guwhati
Ld. Advocates appeared:
For the state:  Smt. Minati Saikia, Ld. Addl.PP.
For the accused: Sri Tapan Deori and Sri Utpal Saikia, Ld. Defence 
Counsels.
Date of evidence: 03-11-2016, 09-09-2016
Date of Argument: 10-01-2017, 24-01-2017
Date of Judgment: 06-02-2017

Judgment
1. The present offence report has been submitted by Ajit Narayan Choudhury, 

Forester I, Beat office, Basistha against the accused Nimai Hajong, wherein the 

accused was caught by Jorabat Police station for transporting three bags of Agoru 

wood at about 8 PM on 04-08-2012.  The accused was handed over to the Jorbat 

beat office.  The woods in questioned were seized and said woods were sent to 

Central Timber depot Basistha.  No genuine documents could be produced by the 

accused but two expired transit challan were possessed by the accused person. 

Therefore the offence report was filed against the accused person under section 

34/35/40/41 of Assam Forest Regulation Act 1891 and under section 49(A) of the 

said Act.

2. After  furnishing  copies  accused  was  earlier  charged  under  section 

34/35/40/41 of Assam Forest Regulation Act, but later on some was altered to 

section 35/34 of Assam Forest Regulation Act 1891.  On being read over and 

explanation of charge accused pleaded not guilty and claimed to be tried.  After 
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altercation  or  modification  of  charge  the  Ld.  Counsel  for  both  the  sides  has 

submitted that they did not want to adduce evidence or to cross-examine the 

witness examined by the prosecution.

Points for Determination:

(a) Whether on 04-08-2012 the accused by cutting and taking the reserve tree 

from the reserve forest thereby committed offence under section 35 of Assam 

Forest Regulation Act, 1891?

(b) Whether the accused person on the same date and place transiting and 

moving various products from the outside of Assam thereby committed offence 

under section 41 of Assam Forest Regulation Act, 1891?

Decision and reasons thereof:

1. In the present case the prosecution side has examined four 

witnesses and closed its evidence.  Defence has not adduced any 

evidence.   Accused  person  was  examined  under  section  313  of 

Cr.P.C.  I have heard the argument for both sides. For the sake of 

convenience both points are taken up together for just decision of 

the case.

2. PW-1, Ajit Narayan Choudhury deposed that on 04-08-2012 

he was working at Basistha as Forester I, Police came from Jorabat 

Police out post and informed that police recovered some “Agoru” 

woods during patrolling duty.  Accordingly officials of forest went to 

the police station and an examining the woods and Forest Officials 

were informed that along with Agoru woods one expiry transit pass 

were also found.  Ext-1 is the said transit pass (Triplet) and Ext-2 

Triplet duplicate copy.  The transit pass was expired and therefore 

the woods were seized.  They have recorded statement of accused 

and  the  said  woods  were  seized  vide  Ext-3  and  Ext-3(i)  is  the 

signature.  Ext-4 is the statement of the accused and Ext-4(i) is his 

signature and Ext-4(ii) is the signature of accused.     Seized articles 
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were sent to Central Depot.  Ext-5 is the Seizure list and value of 

this articles were 2,85,000/-.  He filed offence report vide Ext-6 and 

Ext-6(i) is the signature.  During his cross examination he deposed 

that they went to the police station as they got information from the 

police about recovery of woods in question.  There were three bags 

containing 170 Kg of Agoru wood.  He denied the suggestion that he 

seized 190 Kg of woods.  He denied the suggestion that Ext-4(i) is 

not the signature of the accused.  He denied the suggestion that he 

filed false report.

3. PW-2, Ganesh Chandra Sarma deposed that on 08-12-2012 

he went with Forester Choudhury to Jorabat Police station.  Jorabat 

Police  has  apprehended  one  person  for  illegally  transmitting  the 

Agoru wood.  The said woods were taken to the Beat office.  Ext-3 is 

the  seizure  list  and  Ext-3(i)  is  the  signature.   Complainant  has 

prepared seizure list and he was asked to put signature on it.

4. PW-3,  Khanindra  Nath  Sarma has  deposed  that  on  04-08-

2012 he was working at Jorabat Beat office and he went to Jorabat 

Police station.  Police apprehended one person while carrying 190 Kg 

of Agoru Woods.  The person was taken to the police station and 

statement was recorded.  Ext-3 is the statement and Ext-3(i) is the 

signature.  In his cross-examination he put signature on Ext-3 on 

01-06-2016 as he was asked to put signature.

5. PW-4, Kandarpa Kumar Baruah deposed that on 04-08-2012 

he  was  working  at  Jorabat  Out  post  as  in-charge,  that  day  the 

patrolling party lead by S.I. Dasarath Barman recovered 120 Kg of 

Agoru woods and also found one expiry transit pass.  The person 

and  articles  were  handed  over  Forest  Department.   Ext-5  is  the 

seizure list and Ext-5(1) is the signature of Dasarath Barman.  Ext-6 

is note where from articles were handed over to Forest department. 

During cross-examination he deposed that in the seizure list  it  is 
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mentioned that 120 Kg of Agoru Woods were seized, the weight was 

noted on presumption.

6. From the evidence on record it is noticed that PW-1, PW-2, 

PW-3 and PW-4 were not present at the time of apprehension of 

accused  person.   Therefore,  they  were  not  the  eye  witness  to 

explain who actually carried these articles.  On the other hand, the 

prosecution  has  failed  to  bring  the  person  who  had  actually 

apprehended the accused.  From the Offence which is marked as 

Ext-6 it is not clear and from the evidence also it is also not clear 

where  the  said  Agoru  woods  were  recovered  from  conscious 

possession  of  accused  person.   It  is  not  clear  that  the  accused 

person had carried those woods.  If I seen the statement of accused 

it  is  seen  that  the  said  woods  were  carried  in  a  bus.   But  the 

prosecution has failed to examine the bus driver, the conductor of 

the bus to know and understand that whether the accused person 

had actually carried such kind of woods by using bus or not.  Bus is 

the public vehicle and it is obvious that there were so many persons 

travelling in bus, but it is not clear as to whether on particular day it 

was accused person who had travelled alone or with other persons 

who were also travelling in the bus.  The Ext-4 is according to the 

prosecution  is  confessional  statement  of  the  accused  before  the 

Forest Officer.  But upon perusal of the said confessional statement I 

am of the view that on the basis of the statement accused cannot 

be convicted.  There is nothing written in the said statement that 

accused  was  warned  about  the  consequence  of  giving  such 

statement.  There is nothing mentioned by the Officer concerned 

that the accused had confessed voluntarily and there is no note part, 

no threatening, undue influence was acted by the officer concerned. 

Though Ext-4 is  admissibly in evidence as confessional  statement 

but mode of recording of the said statement is not proper.  Since 

there is no note that accused has given the statement voluntarily 
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and he was not warned about the consequence prior to reading of 

such statement to be used against him in trial.  So I am of the view 

that Ext-4 cannot be taken to be voluntary confessional statement 

and therefore I find it proper to not take any of this statement as 

exhibited by the prosecution.

7. Thus, I am of the view that conscious possession of the said 

articles recovered from the possession of the accused is not proved 

beyond reasonable doubt.  As I have stated that all the witnesses 

were not present at the time of apprehension of the accused person. 

Therefore, they were also not present at the time of seizure of any 

articles from the possession of the accused person.  As per Ext-5 

S.I. Dasarath Barman seized 120 Kg approximate Agoru woods from 

the possession of accused person, but the seizure list is also silent 

that  how  did  the  said  police  Officer  had  seized  these  articles. 

Whether these were seized from the accused person while carrying 

these  articles  alone  or  whether  the  other  persons  were  also 

boarding in the bus.  Accordingly to this seizure list, time of seizure 

was shown a 3.30 am.  According to the offence report it was seized 

at about 8 PM.  Therefore, time of seizure from the possession of 

the accused person by the Jorabat Police Station is also not similar 

or  same.   The  prosecution  has  failed  to  examine  the  material 

witness that is the person who was present at the time of seizure 

which is marked as Ext-5.  The signature of S.I. Dasarath Barman 

was exhibited by the witness No.4, but this is not enough.  Though 

Ext-5 stated that it was recovered from the possession of accused 

person  but  witness  namely  Prakash  Krokidali  home  gaurd  and 

constable Dwijen Rajbongshi and another were not examined by the 

prosecution.  

8. Considering the evidence on record, I am of the view that the 

prosecution has failed to prove the seizure of Agaru Wood from the 
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possession  of  the  accused.   Since  the  prosecution  has  failed  to 

establish the recovery of seized articles from the accused that it was 

the accused person from whose possession the said woods were 

recovered, under such circumstances, it will be not justified to come 

with the conclusion that accused has actually violated the provision 

of Assam Forest Regulation Act.  Accordingly the prosecution has 

failed to prove the charges on accused person beyond all reasonable 

doubt.  

9. Accordingly accused is acquitted and set at liberty forthwith. 

Bail bond of the accused will be automatically cancelled after expiry 

of the appeal period, if no appeal is preferred.  Seized articles be 

confiscated in due process of time in due accordance of law.

10. Given under my hand and seal of this court on this 6th day of 

February, 2017.  

Dictated and Corrected by me:

(P.P. Bairagi) (P.P. Bairagi)
Chief Judicial Magistrate, Chief Judicial Magistrate,
   Kamrup (M), Guwahati    Kamrup (M), Guwahati
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APPENDIX
(A) Prosecution Witnesses  :  

1. Sri Ajit Narayan Choudhury
2. Sri Ganesh Chandra Sarma
3. Sri Khanindra Nath Sarma
4. Sri Kandarpa Kumar Baruah

(B) Defence Witness  :  Nil

(C) Court Witness  :  Nil

(D) Prosecution Exhibit  :  

1. Transit pass (Triplet)
2. Duplicate copy of Triplet
3. Seizure list
4. Statement of accused
5. Seizure list
6. Offence report

(E) Defence Exhibit  :  Nil

(F) Court Exhibit  :  Nil

Chief Judicial Magistrate,
   Kamrup (M), Guwahati


