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IN  THE  COURT  OF  THE  ADDITIONAL  SESSIONS  JUDGE  NO.  1  AT 

KAMRUP (M), GUWAHATI.

Present :    Mrs. Suchandra Bhattacharjee,
        Addl. Sessions Judge No. 1,

                   Kamrup (M) at Guwahati.

                      CRIMINAL REVISION NO. 120 of 2016

     Md. Aftab Hussain,

     Son of Md. Muslim Ali,

     Resident of –Nizarapar, Salbari,

     P.S. Noonmati,

     District – Kamrup, Assam   .………… Petitioner.

                   -versus-

    1.State of Assam

    2. Md. Jiarul Haque 

    Son of Late Hasan Ali

    Resident of- Sabon factory Road,

    Gandhibasti, P.S- Chandmari,

    Dist- Kamrup (M)………        Opposite parties. 

     

                                 

Advocates who Appeared in this case during hearing:

For the petitioner -   Ms. S.K.Nargis.

For the opposite party – Mr. Ahsan Ali.

Date of Argument:  20.01.2017 & 02.02.2017. 

Date of Judgment:  09.02.2017.

                                   

J U D G M E N T

1] The instant revision is preferred by the petitioner challenging the legality 

and  propriety  of  the  order  dated  16.05.2016  passed  by  learned  Judicial 
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Magistrate, 1st Class, Kamrup (M) at Guwahati in connection with C.R Case No. 

3127c/2013. 

2]  The facts in nutshell which arose the institution of the instant revision 

petition is that the opposite party No. 2, being the complainant, instituted the 

aforesaid  complaint  case  against  the  petitioner  under  Section  138  of  the 

Negotiable Instrument Act, 1881. During the trial, i.e. at the stage of recording 

statement  of  the  accused  person  (petitioner)  under  section  313  Cr.pc,  on 

24.02.2016, the petitioner, being the accused person in the aforesaid case, filed a 

petition under Section 311 of Cr.p.c. for re cross-examination of the complainant 

who was examined as P.W. 1, by recalling the said witness, as some vital points 

were left during his cross examination. But the learned lower court, rejected the 

same vide its order dated 16.05.2016.

3]  Being highly aggrieved by the aforesaid order of the learned lower court, 

the  petitioner  preferred  the  instant  revision  challenging  the  impugned  order 

mainly  on  the  following  grounds;  (i)for  that  the  learned  lower  court  below 

arbitrarily  and  whimsically  without  application  of  mind  passed  the  impugned 

order, for that the learned court below totally overlooked the fact that there are 

some  serious  contradictions  which  could  not  be  brought  during  the  cross 

examination of P.W. 1 and which are important for the just decision of the case, 

the learned lower court erred in holding that the petitioner is attempting to fill up 

the lacuna and for that the learned lower court failed to consider the provision of 

Section 311 in its proper perspective.

4] Heard  the  learned  counsel  for  the  petitioner  and  the  opposite  party. 

Perused the impugned order as well as the entire materials on record.  

5]      Learned counsel for the petitioner submitted that the re cross-examination 

of the complainant, who has been examined as P.W. 1, is necessary for the just 

decision  of  the  instant  case.  It  is  submitted  that  while  cross  examining  the 

complainant  (opposite  party  no.2),  some  vital  facts,  contradictions  and 

suggestions got left to be put to the said witness which if not allowed to be 

brought on record would led to serious injustice and will hamper the just decision 

of the case. It is submitted that some vital facts regarding the relevant cheque as 
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well as the receipt of relevant notice by the petitioner and some other relevant 

facts, could not be brought on record while cross examination of the complainant 

and  unless  the  same  are  brought  on  record  the  petitioner  shall  be  highly 

prejudiced. It is submitted that the learned lower court failed to consider the very 

object of Section 311 of the Cr.P.C. as per which a court for just decision of a 

case can recall  any  witness  at  any stage.  In  support  of  her  contention,  the 

learned counsel relied on the decision of Apex Court reported in AIR 1991 S.C. 

1346 (1), 2012 (7) S.C.C 56, (2013) 5 SCC 741 and AIR 2016 S.C. 3942.

 

6]      Learned counsel for the opposite party on the other hand, submitted that 

the petitioner already cross examined the complainant and now just to fill up the 

lacuna wants to re- cross examine him by recalling him. It is further submitted 

that  change  of  counsel  by  defence  or  its  failure  to  put  certain  questions  to 

witnesses has no ground to recall witnesses. The learned counsel in support of 

his contention, relied on the decision of the Apex Court, in the case of, State of 

Haryana Vs. Ram Neher and others reported in AIR 2016 S.C. 3942.

7]    Learned counsel for the petitioner in her reply submitted that the Apex 

Court in the decision, as being reported in AIR 2016 S.C. 3942, on which the 

opposite party is mainly relying on, categorically observed that for just decision 

of a case any witness can be recalled at any stage and no party in a trial can be 

foreclosed from correcting errors. 

8]     This court duly perused the aforesaid decision of the Apex Court, reported 

in AIR 2016 S.C. 3942, perusal of the same reveals that though in the aforesaid 

case the Apex Court rejected the prayer to recall the witness but categorically 

observed that “no party in a trial can be foreclosed from correcting errors. If 

proper evidence was not adduced or a relevant material  was not brought on 

record due to any inadvertence, the court should be magnanimous in permitting 

such mistakes to be rectified.” Moreover, the perusal of the aforesaid decision 

reveals that the facts of the said case and facts of the instant case are not the 

same. It appears that in the aforesaid case, on which the opposite party made 

the sole reliance, the statement of 148 accused persons were already recorded 

under  Section  313  of  Cr.p.c.  and  defence  already  examined  15  numbers  of 

witnesses and from the application, the Apex Court did not even remotely found 
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any case making out the necessity of recalling of the witnesses for just decision 

of the case. This court also duly perused the other decisions of Apex Court, as 

being relied on by the petitioner, perusal of all the decisions reveals that Apex 

Court in all the said decisions stressed on the fact that for the just decision of the 

case and to prevent failure of justice resulting due to mistake of either party, 

grant of fair opportunity to correct such mistake should not be avoided to such 

party. 

9]     It is pertinent to mention that in the instant case the categorical plea of the 

petitioner is that while cross examination of the complainant (P.W1) some vital 

questions regarding the relevant cheque, return memo, relevant notice and the 

evidence on affidavit being adduced by the complainant remained unchallenged 

and  no  relevant  question/suggestion  were  put  to  the  complainant  (P.W1)  in 

respect  of  the  same.  This  court  duly  perused  the  cross  examination  of  the 

complainant (P.W1) and the perusal of the same in fact appears to confirm the 

fact as contended by the petitioner. It is pertinent to mention that the learned 

counsel for the opposite party mainly contended that the petitioner to fill up the 

lacuna  wants  to  recall  the  complainant.  In  this  context,  it  is  worthwhile  to 

mention that the facts as sought to be brought by the petitioner does not appear 

to bring any new ground of defence rather the fact as already been brought by 

the  opposite  party  no.2,  as  complainant  in  his  evidence,  is  sought  to  be 

challenged, hence, foregoing contention of the opposite party does not appear to 

hold merit. 

10]    In view of the foregoing, this court is of the opinion that the impugned 

order needs interference. Hence, the same is set aside. Petitioner is directed to 

re-  cross  examine  the  complainant/opposite  party  no.2,  without  seeking  any 

time.      

11]      In the result the instant revision stands allowed.

12]      Send down the record of the lower court with the copy of this judgment.
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Given under my hand and seal  of  this  court  on this  the 09th day of 

February, 2017.

                              Addl. Sessions Judge No.1, 

                                                            Kamrup (M), Guwahati.

Dictated & corrected by me:

Addl. Sessions Judge No. 1, 
  Kamrup (M), Guwahati.
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ORDER
09.02.2017         

Both the parties are represented by learned counsels.

Judgment is prepared on separate sheets and tagged with 

the case record. The same is delivered in the open court, 

today. 

This court is of the opinion that the impugned order needs 

interference.  Hence,  the same is  set  aside. Petitioner  is 

directed  to  re-  cross  examine  the  complainant/opposite 

party no.2, without seeking any time.      

 In the result the instant revision stands allowed. 

Send down the record of the lower court with the copy of 

this judgment.

                 Addl. Sessions Judge No. 1,  
                                                     Kamrup (M), Guwahati.


