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IN THE COURT OF ADDITIONAL DISTRICT JUDGE, NO. 1,
KAMRUP (METRO): : GUWAHATI.

 PRESENT  : Mrs. Suchandra Bhattacharjee, 
Addl. District Judge, No.1
Kamrup(M), Guwahati 

MISC.  APPEAL  NO. 05 OF 2016

1. Sri Rajani Kanta Sarma

Son of Late Manik Ch. Sarma

2. Sri Saumitra Sarma

Son of Rajani Kanta Sarma

Both residents of Ground Floor, Maya Apartment, 

Karbinagar Path, Bamunimaidan, Guwahati - 21, 

P.S. Chandmari, District - Kamrup (M), Assam.

               …..  Appellant.

 

-Versus-

1. Sri Jogendra Nath Barpujari, 

Son of Late Purnananda Barpujari,

Resident  of  Ananda  Nagar,  Bamunimaidan,  F.  C.  I.  Gate, 

House No. 66 – A, Guwahati - 21, P. S. – Noonmati, 

District -  Kamrup (M), Assam. 

.....  Respondent.

2. Sri Saurav Sarma,

Son of Rajani Kanta Sarma,

Resident of Gr ound Floor, Maya Apartment, 

Karbinagar Path, Bamunimaidan, Guwahati - 21, 

P.S. Chandmari, District - Kamrup (M), Assam.

.....   Proforma Respondent.
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ADVOCATES WHO APPEARED IN THIS CASE ;  

For the appellant -  Mr. G.N Sahewalla and Mr. P.Deka.

For the respondents - Mr. R. Bhuiyan and Mr. R.Dutta.

Date of Argument     :  21.01.2017.
Date of Judgment    :   13.02.2017.

J    U    D    G    M    E    N    T

1] The instant appeal is preferred challenging the legality of the order 

dated 01.02.2016, passed by learned Civil  Judge no.1, Kamrup, (M) Guwahati in 

Misc (J) Case No. 264/2015 arising out of T.S. 254/2015.

2] The respondent being the plaintiff/petitioner (hereinafter referred 

as  petitioner)  instituted  the  petition  seeking  temporary  injunction  against  the 

appellants/opposite parties ( hereinafter referred as opposite parties) under order 

39 rule 1 and 2, in the aforesaid suit, wherein the petitioner sought a decree for 

declaring the right, title and interest of the plaintiff over the schedule B land, for 

declaring the patta no. 496 issued in the name of opposite party no.1 to be void and 

illegal and liable to be cancelled, for recovery of possession of schedule C land and 

for permanent injunction restraining the opposite parties, its men and agents from 

disturbing the possession of the petitioner. 

3] The  case  of  the  petitioner  is  that  the  petitioner  alongwith  the 

proforma defendant No. 11, the predecessor of proforma defendant Nos. 5 and 6, 7 

to 10 and Atul Barpujari (since deceased), the predecessor of Ranu Barpujari jointly 

purchased a plot land measuring 1 Bigha covered by Dag No. 199 of K. P. Patta No.  

2 of village Noonmati, Mouza – Panbari, from its owner and title holder namely Smt. 

Sabitri Devi vide registered sale deed No. 2067/58 dated 15.03.1958. The petitioner 

after taking over possession of the said land all the above named persons including 

the petitioner got their name mutated in respect of the said land and the revenue 

record  was  corrected  accordingly  and  they  have  been  paying  the  land  revenue 
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regularly. The petitioner, Meera Barpujari, the proforma defendant No. 11 and the 

predecessor of the proforma defendant No. 5 to 6,  7 to 10 and 12 executed a 

registered deed of partition on 19.04.1965 vide deed No. 661/1965 in respect of the 

aforesaid 1 Bigha of land and their landed property situated at Dibrugarh Town, as 

per the said deed of partition the property situated at Dibrugarh Town came into the 

share of Meera Borpujari, the defendent No. 11 and Atul Barpujari, the predecessor 

of the defendant No. 12. The aforesaid land measuring 1 Bigha (Schedule –A land) 

of village Noonmati, Mouza – Panbari was partitioned and came into the share of 

the  petitioner,  Bhupendra  Nath  Barpujari,  the  predecessor  of  the  proforma 

defendant  Nos.  5  and  6  and  Jatindra  Nath  Barpujari,  the  predecessor  of  the 

proforma  defendant  Nos.  7  to  10,  the  petitioner  as  per  the  said  deed  of  the 

partition, got his share of land measuring 1 Katha 14 Lechas (Schedule – B land). In 

the year 1980, the dag number of Schedule – A land was corrected and accordingly 

the revenue records was corrected re-numbering the Dag No. 199 as dag No. 47 

and since then the Schedule – A land is covered by Dag No. 47 of K. P. Patta No. 2. 

After the partition, the petitioner and his two other brothers came into possession of 

their respective plot of land as per the deed of partition, accordingly the Schedule – 

B  land  became  the  exclusive  property  of  the  petitioner.  The  petitioner  being 

employed in a transferable job was transferred to different places of Assam, as such 

the petitioner allowed the opposite party No. 1, Sri Rajani Kanta Sarma, to remain in 

occupation and possession of a ‘Chali House’, constructed by the petitioner to look 

after the Schedule – B property as permissive occupier on condition that as and 

when the same is required, the opposite party No. 1, would vacate the said ‘Chali  

House’. The petitioner also constructed an Assam Type House towards the northern 

side of his plot of land and as and when he came to Guwahati, he used to reside 

therein.  As the Schedule – B land is the hilly and sloppy towards the western side,  

the petitioner constructed a guard wall in between the said Assam Type House and 

the ‘Chali House’ in occupation of the opposite party No. 1, to protect the landslide 

towards the southern side of the Schedule – B. That as per the earlier arrangement 

the petitioner asked the opposite party No. 1, to vacate the premises under his 

occupation and possession as permissive occupier but the opposite party No. 1, 

refused to vacate the premises by claiming himself as owner of the said premises. 

The opposite party No. 1, disclosed that he has already obtained a patta in respect 

of about 1 Katha 15 Lechas of land and the same is covered by Dag No. 909 of K. P. 

Patta  No.  496  of  village  –  Noonmati,  Mouza  –  Ulubari,  being  described  in  the 
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Schedule – C. The petitioner having come to know about the same, made enquiry in 

the office of the Circle Officer, Guwahati Revenue Circle about the correctness of the 

claim of opposite party and on enquiry being made the petitioner, came to know 

that the revenue authority issued the said Patta No. 496 containing Dag No. – 909 

in respect of 1 Katha 15 Lechas of land in the name of Rajani Kanta Sarma, the 

opposite party No. 1 and on further enquiry, the petitioner further come to know 

that the original Dag and Patta Numbers of Schedule – A land, i.e. Dag No. – 47 and 

Patta No. 2 has already been changed and the same has been re-numbered as Dag 

No. 901 of Patta No. – 248 of village Noonmati and from the revenue record it also  

revealed that the said Patta No. – 248, contained various Dag including Dag No. – 

901 and the said Dag No. – 901, contained only 4 Kathas 1 Lechas of land in the 

name of the petitioner and his brothers, though the above named 3 brothers owned 

and  possessed  about  1  Bigha  of  land,  as  aforesaid,  having  found  the  said 

discrepancy in preparing the revenue record showing the lesser area of land in Dag 

No. – 901, the petitioner made further enquiry to that effect and has come to know 

from concerned revenue authorities that Dag No. – 909 of Patta No. 496 of village 

Noonmati, Mouza – Ulubari has been carved out from the Dag No. – 47 (Old) of  

Patta No. 2 and the same has been issued in the name of opposite party No. 1. The 

petitioner  having  come  to  know about  the  said  mutation  of  the  Schedule  –  C 

property in the name of the opposite party No. 1, as aforesaid, approached the 

revenue authority to cancel the said mutation and correct the revenue record. But 

the revenue authority  advised the  petitioner  that  as  the  same wrong has been 

committed during the process of settlement operation and the settlement is over 

and hence the same could not be corrected unless and until  the civil  court give 

direction to that effect. That upon being so advised the petitioner with a view to file 

a civil suit against the opposite parties issued a registered notice under Section – 80 

of the Code of Civil  Procedure on 13.11.2013 through his advocate, which have 

been duly  received and acknowledged  by  the  defendant  Nos.  13  to  15,  in  the 

aforesaid suit but inspite of receiving the notice, the said defendant Nos. 13 to 15 

have not corrected the revenue record. In the meanwhile the opposite party no. 1, 

his men and family members vacated the Schedule – C, property by demolishing the 

old houses and structures and thereafter,  resided in some other  place.  That on 

10.07.2015, the opposite party No. 1 and his men collected building materials for 

the purpose of construction over the schedule – C premises, seeing the said illegal 

act of the opposite party No. 1, the petitioner through his wife lodged an F.I.R.  
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before the concerned police station and at the intervention of the police the said 

construction work was temporarily stopped but thereafter, the opposite parties and 

their  men  and  labour  defying  the  intervention  of  police  started  to  dig  out  the 

schedule C land by using excavator due to which the existing structure is on the 

verge  of  collapse.  Hence,  the  petitioner  finding  no  alternative  instituted  the 

aforesaid suit alongwith the petition seeking temporary injunction.

4] The case of the opposite parties, on the other hand, is that the 

elder brother of answering opposite party no. 1, who was a legal advisor of Mr. 

Dombrain  Sahib  and  his  tea  gardens  that  spread  over  three  hills  near  about 

Guwahati, was gifted with some of his lands. The answering opposite party no. 1, 

who is originally from Jorhat migrated to Guwahati, did not have any place to stay, 

as such, the elder brother of the answering opposite party no. 1, gave him a piece 

of land measuring 1 Katha 16 Lechas of FS (Free Sample) grant land originally used 

as garden land for stay. The opposite party no. 1, took possession of the land from 

his elder brother, who died in the year 1983 without any condition and made an 

Assam Type House with three rooms in the year 1972 over there. The petitioner was 

the opposite party no. 1’s neighbour and as the whole area was FS (Free Sample) 

grant area, there was no demarcation and as such the petitioner then demarcated 

his portion with temporary fencing with wire / tin and bamboo posts. Time went on 

and the Assam Type House of the opposite party no. 1 was extended to eight rooms 

and the whole family of the opposite party no. 1 used to reside there since 1972 by 

paying revenue. The opposite party no. 1 had also obtained electricity connection in 

his name in the year 1975 and since then the electricity connection is continued. In 

the meantime, the petitioner replaced temporary bamboo fencing by constructing 

wall for proper demarcation. In the year 1989, settlement of local land was initiated 

by the Assam Government and petitioner applied for the Patta and the government 

after following procedure and after taking decision in the settlement committee, 

decided to issue Patta in the name of the opposite party no. 1 in the year 1990. At 

that time a ‘Katcha Patta’ was issued being Patta No. 95/356 (New) 430 of Dag No. 

– 47/696 (New) of revenue village Noonmati, Mouza – Ulubari. In the year 2009, 

the opposite party no. 1 gifted the said land in favour of the opposite party No. 2 

vide Registered Gift Deed dated 23.02.2009. Later on Periodic Patta was issued on 

12.08.2009 against the said land being Dag No. – 909 and Patta No. 496. In the 

year 2012, the petitioner tried to demolish the wall and push boundaries and when 
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the opposite party no. 1 tried to resist, the petitioner quarrelled and as such the 

opposite party no. 2, gave a police complaint against the petitioner, but nothing 

happened. Later, in the year 2014, the opposite party No. 2, mutated his name in 

place of opposite party No. 1 vide order dated 05.09.2014 passed in the Mutation 

Case No. 4341/2013-14. Thereafter, in the year 2014, the answering opposite party 

No.  2  applied  for  and was granted building permission  for  construction  of  G+4 

building  by  the  Guwahati  Municipal  Corporation  and  as  per  the  permission  so 

granted, the answering opposite party no. 2, started construction by demolishing 

the earlier  Assam Type House and altered its position financially  to develop the 

house and also moved out of the house in a rented apartment.      

5] After hearing both the learned counsels and perusing the materials 

on record, the learned lower court directed both the parties to maintain status quo 

over the suit land. 

6] The petitioner on being aggrieved against the aforesaid order of 

the  learned  lower  court,  impugned  the  same  by  preferring  the  instant  appeal, 

mainly on the following grounds: for that the learned court below erred in facts as 

well as in law as the opposite party no. 2 has absolute ownership over the suit land 

and the land in the Schedule – C does not correspond to the Dag and Patta No.’s of 

the opposite party’s land, for that the learned trial court failed to consider the three 

ingredients for grant of injunction, for that the learned court failed to appreciate 

that there is no prima facie case in favour of the plaintiff  as no challenge is made in 

respect of Settlement proceeding being illegal and without jurisdiction, for that the 

learned court below failed to appreciate that the appellant no. 2 applied for and was 

granted  building  permission  for  construction  of  G+4  building  by  the  Guwahati 

Municipal Corporation and as per the permission so granted, the appellant no. 2 

started construction by demolishing the earlier Assam Type House.    

7] This  court  heard  the  learned  counsels  for  both  the  sides  and 

perused the materials on record as well as the impugned order.

8] The learned counsel for the appellant/petitioner submitted that the 

learned lower court without taking into consideration the three guiding principles of 

granting injunction passed the impugned order.  It  is  submitted that  the learned 

lower court failed to consider the fact that the appellant being in possession of the 

suit  land collected all  the materials  for  construction and unless  the appellant  is  
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allowed to do the construction, the appellant will face irreparable loss. It is further 

submitted that  the impugned order  is  bad in law as the suit  being filed by the 

respondent  is  not  maintainable  as  per  section  154  of  Assam Land  &  Revenue 

Regulation Act. It is submitted that the lower court also failed to consider the fact 

that the respondent failed to challenge the settlement process or the relevant order 

vide which the land being possessed by the appellant no.1 is being settled in his 

name.

9] On  the  other  hand,  the  learned  counsel  for  the 

respondent/opposite parties  submitted that  the learned lower rightly  passed the 

impugned order. It is submitted that the appellant claimed that he got the suit land 

from his brother who got the said land from one Dombrain Sahab by virtue of gift 

but the appellant failed to furnish any of the relevant document to support his claim. 

It  is  submitted  that  the  suit  being  instituted  by  opposite  parties  is  very  well 

maintainable as the dispute between the parties involve infringement of civil right. 

In  support  of  its  contention,  the  learned  counsel  relied  on  the  decision  of  the 

Hon’ble Gauhati High Court reported in 1985 (1) GLR 66.

10] It  is  pertinent  to mention that  the court  while deciding the matter  of 

temporary injunction has got no scope to get into the merit of the case and has to 

decide the matter  on the basis  of  the averments  made by both the parties  on 

affidavit, hence, a court while dealing with a petition for temporary injunction has to 

primarily rely on the documents and the averments made in the relevant petition 

being filed by the petitioner and the objection petition filed by the opposite party, 

the contents of both of which are duly supported by an affidavit. It appears that in  

the instant case the petitioner in his petition categorically stated that he alongwith 

other concerned pro-forma defendants jointly purchased schedule A land measuring 

1 Bigha from its  owner namely  Smt.  Sabitri  Devi  vide registered sale deed No. 

2067/58 dated 15.03.1958 and after the said purchase got the schedule B land 

through deed of partition being executed among him and the other concerned pro-

forma defendants. The perusal of the materials on record reveals that the petitioner 

in support of the said fact duly furnished the relevant documents vide which the 

schedule  A  land  is  purchased  by  the  petitioner  alongwith  others  and  also  the 

relevant  deed  of  partition  on  the  basis  of  which  he  got  the  possession  of  the 

schedule B land. On the other hand, the contention of the opposite parties as per 

their objection petition reveals that the suit land land, alleged to be possessed by 
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the opposite party no.1 was gifted to the elder brother of answering opposite party 

no. 1, by one Mr. Dombrain Sahib which was later on given to the opposite party no. 

1, by his elder brother, but the materials on record reveals that the opposite parties 

failed to furnish the said gift deed through which the suit land was gifted to the 

elder brother of answering opposite party no. 1.

11] It  is  a  settled  principle  of  law  that  the  appellate  court,  deciding  the 

legality of impugned order passed in respect of granting or refusing injunction, is 

not supposed to exercise its own discretion but is required to consider that whether 

the learned trial court while granting or refusing the injunction acted arbitrarily and 

capriciously by ignoring the three settled principles of granting or refusing injunction 

and unless any serious miscarriage of justice is noticed, the impugned order is not 

required to be interfered with. It is pertinent to mention that a petitioner, seeking 

temporary injunction has to primarily satisfy the court, on the face of the record, 

that there is prima facie case for granting temporary injunction in his favour. In 

other  words,  the  petitioner  has  to  furnish  sufficient  materials  /  bring  relevant 

documents on record to show prima facie case for granting temporary injunction in 

his  favour  and unless  the petitioner  makes out  a  prima facie  case for  granting 

temporary  injunction  in  his  favour,  the  other  two  factors  or  settled  principles, 

supposed to be considered for granting temporary injunction does not come into 

play.  In  the instant  case,  the materials  on record reveals  that  the petitioner  in 

support of its case duly furnished the relevant documents vide which the schedule A 

land is purchased by the petitioner alongwith the aforesaid pro-forma defendants 

and also the relevant deed of partition on the basis of which he got the possession 

of the schedule B land, consisting the suit land i.e. schedule C land, over which the 

petitioner sought decree declaring his right, title and interest. The perusal of the 

aforesaid documents, being furnished by the petitioner on the basis of which he is 

claiming his right and possession over the schedule B land, which are nowhere been 

challenged or disputed by the opposite parties in their objection petition, appears to 

suggest prima facie case in favour of the petitioner. Whereas, the perusal of the 

documents  as being relied on by the opposite parties reveals  that  the opposite 

parties failed to furnish the relevant document on the basis of which the opposite 

party no.1 originally acquired any right and possession over the suit land, hence, in 

absence of such document on record, the relevant patta being furnished by the 

opposite parties, as alleged to be issued in favour of the opposite party no.1, in  



9

respect of the suit  land cannot be given much reliance. Moreover, the aforesaid 

document, at the stage of considering the petition for temporary injunction, where 

the court does not have the scope to get into the merit of the case, cannot be taken 

into much consideration as the legality of the same is categorically challenged by 

the petitioner by seeking decree for declaring the said patta to be illegal and void. 

12] Hence, in view of the foregoing discussion, this court is of the opinion 

that the impugned order does not need any interference and hence the same is 

upheld.

13]         In the result the instant appeal stands dismissed, on contest.

14] Send back the record of the lower court with the copy of this judgment. 

       Given under my hand and seal  of  this  court  on this  the  13th day of 

February, 2017.

Addl. District Judge, no.1,Kamrup (M), Guwahati.

Dictated & corrected by me:

Addl. District Judge, no.1, Kamrup (M), Guwahati.



10

ORDER

13.02.17                     Appellant as well as the respondents are represented 

by their learned counsels. 

Judgment  is  prepared on separate  sheets  and tagged 

with the case record .The same is delivered in the open 

court today. 

This  court  is  of  the  opinion  that  the  impugned  order 

does  not  need  any  interference  and  accordingly  the 

same is upheld. 

With  the  foregoing observations  instant  appeal  stands 

dismissed, on contest. 

Send down the record of the lower court with the copy 

of this judgment.

Addl. District Judge no.1 Kamrup (M), Guwahati. 


