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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE    no. 1, KAMRUP   

(M) AT GUWAHATI.

Present : Mrs. Suchandra Bhattacharjee,

     Addl. Sessions Judge, no. 1, Kamrup (M) AT GUWAHATI. 

CRIMINAL APPEAL NO.180 OF 2016

       Sri Sanjay Jain  ………Appellant.

                    -versus-

       1. The State of Assam

       2. M/S Jalan Enterprise                                                

………Respondents.

Advocates who Appeared in this case:

For the appellant -  Sri Joyraj Borah.

For the respondents – Sri Girin Das, Addl P.P and Sri Sri Suresh Kr 

Bhatra. 

Date of Argument :   30.01.2017

Date of Judgment:    13.02.2017

J U D G M E N T

1] The instant appeal is preferred challenging the legality and validity of the 

order and judgment dated 09.06.2016 passed by the learned Judicial Magistrate 

First Class, Kamrup (Metro), Guwahati, in C.R. case No.1030c/2015, u/s 138 of 

Negotiable Instrument Act, 1881 (hereinafter referred as N.I Act). 
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2]     By the impugned judgment and order learned trial court convicted the 

appellant u/s 138 N.I. Act and sentenced to undergo simple imprisonment for a 

period  of  4  (four)  months  and  to  pay  Rs  3,60,000/-  (Rs  three  lakhs  sixty 

thousand) as  compensation in default simple imprisonment for another period of 

1(one) month.

3]     The prosecution case in brief is that the accused/appellant (hereinafter 

referred as accused) in discharge of his legal liabilities in part, issued a cheque 

bearing no. 049145 dated 15.02.15 for Rs. 3,32,527/- (Rupees Three lakhs thirty 

two thousand five hundred twenty seven) only drawn on United Bank of India, 

Guwahati-  Metro  Branch,  in  favour  of  the  complainant  firm.  That  the 

complainant/respondent  (hereinafter  referred  as  complainant)  as  per  the 

instruction of the accused deposited the aforesaid Cheque with his banker, i.e. 

Punjab National Bank, Mahavir Market, Guwahati, for collection of the aforesaid 

amount.  But after  deposit  of  the said cheque Punjab National  Bank, Mahavir 

Market, Guwahati, returned the said cheque to the complainant as the same was 

dishonored  on  26.02.15,  by  the  Drawee  bank  with  remarks  “FUNDS 

INSUFFICIENT”. Finding no alternative, a legal notice of demand was sent to the 

accused by registered post with A/D on 11.03.15, giving statutory notice u/s 138 

of N.I. Act, demanding the value of the cheque within 15 days of receiving the 

notice but neither any response was received to the notice of demand nor any 

payment  was  received  towards  the  outstanding  amount.  Hence,  finding  no 

alternative the complainant instituted the aforesaid complaint case. 

4]  On the basis of the complaint petition and other relevant materials on 

record,  cognizance  of  offence  was  taken  against  the  accused  person  and 

accordingly  summons  was  issued  to  him  and  after  receipt  of  summon  the 

accused appeared in person before the court and on his appearance, offence 

under section 138 of N.I Act was explained to him to which he pleaded not guilty 

and claimed to be tried. After conclusion of trial, the learned trial court on finding 

the  accused  person  guilty  of  the  aforesaid  offence  convicted  the  appellant 

accordingly, and passed sentence against him as hereinabove mentioned. 

5]     The accused on being highly aggrieved against the impugned judgment 

and order preferred the instant appeal on the following grounds; for that the 
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impugned judgment is bad in law and facts as P.W. 1, in his evidence on affidavit 

has  deposed  that  he  had  received  the  cheque  from  the  accused/appellant 

towards his liability but in his cross examination had stated that the cheque was 

received by him from the accused/appellant as a security cheque and also stated 

in his cross examination that usually the transactions are made in cash and for 

that  the  learned  Court  below  has  interpreted  the  evidence  against  the 

accused/appellant without having any basis thereof and without even discussing 

the evidence which was in favour of the accused/appellant. 

6]     The moot question arisen for consideration in the present appeal is that 

whether the learned trial court committed any error in convicting the appellant 

on the basis of the evidence and other materials on record and law regarding 

thereto?

7]         Heard the learned counsel for both the sides and perused the entire 

materials on record.

8]         Learned counsel for the appellant submitted that though the issuance of  

cheque is an admitted fact, but the said cheque was not issued to discharge any 

liability but was issued as a security cheque, which has also been admitted by the 

complainant. 

9]     On the other hand, the learned counsel for the respondent submitted that 

the cheque issued by the appellant was in fact issued in discharge of liability. It is 

contended that the issuance of cheque is an admitted fact and the said admitted 

fact itself raises the presumption that the same was issued for discharge of some 

financial liability. It is further contended that the receipt of the demand notice 

and other relevant facts are also not challenged by the accused/appellant which 

further suggest the conviction of the respondent to be not illegal. 

Discussion, Decision and Reasons thereof;

10]        Perusal of the evidence on record clearly reveals that the issuance of 

cheque by the accused in favour of the complainant is an admitted fact. It further 

appears that the other relevant fact brought on record to prove the guilt of the 

accused are also not been challenged by the accused. It appears that return of 

the  cheque,  admittedly  being  issued by  the  accused  to  the complainant,  for 
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insufficiency of fund in the account of the accused or receipt of the relevant 

notice, being issued to him by the complainant demanding the said amount after 

return of the said cheque, is nowhere been challenged by the accused. Hence, 

foregoing admitted fact,  in  the light  of  the provision of  section 139 N.I  Act, 

clearly draws presumption that the relevant cheque is issued by the accused in 

discharge of his debt or any other liability unless the accused is able to prove 

anything contrary. It appears that the only fact as brought by the accused in 

denial of the prosecution case is that the aforesaid cheque though was issued 

but it was issued as a security cheque. It is pertinent to mention that it is an 

admitted fact that there was a business transaction between the complainant and 

the accused, and the accused used to purchase goods from the complainant 

hence, in absence of any evidence being adduced by the accused to prove that 

he did not have any debt or any other liability towards the complainant in the 

said transaction, the fact being brought by him that the said cheque was issued 

as a security cheque, rather clearly suggest that the same was issued for having 

a debt or any other liability towards the complainant during such transaction.

11]      Hence, the perusal of entire evidence on record clearly reveals that the 

complainant duly discharged its burden to prove the facts as required to bring 

home the guilt of the accused under section 138 N.I Act 1881.

12]       In view of the foregoing discussions, this court is of the opinion that 

there is nothing on the record which requires any interference with the conviction 

of the accused/appellant under the aforesaid section of law. However, keeping in 

view the nature of offence and the fact that the ends of justice would meet, if 

the  complainant  gets  the  cheque  amount  by  way  of  imposing  fine  of  such 

amount, alongwith minimum amount of interest, on the accused, the sentence of 

imprisonment as awarded by the learned lower court is converted in to payment 

of fine only.  Considering the amount of the aforesaid cheque, the accused is 

directed to pay fine of Rs 3,50,000/ (Three lakhs fifty thousand), in default is 

directed to undergo two months simple imprisonment, fine amount, if realized 

shall be paid to the complainant.

13]     In the result the instant appeal is dismissed, on contest, with the 

foregoing  modifications.  The  accused  is  directed  to  make  the  payment  of 
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aforesaid fine amount within two months from the date of this judgment and 

order. 

14]       Send down the record of the lower court with the copy of this judgment.

    

       Given under my hand and seal of this court on this the 13th day of 

February 2017.

        Addl. Sessions Judge, no.1, Kamrup (M).

Dictated & corrected by me:

Addl. Sessions Judge, no. Kamrup (M).



6

ORDER

13.02.17                     Appellant as well as the respondent is represented by 

their learned counsels. 

Judgment  is  prepared on separate  sheets  and tagged 

with the case record .The same is delivered in the open 

court to today. 

This court is of the opinion that there is nothing on the 

record  which  requires  any  interference  with  the 

conviction of the accused/appellant. However, keeping in 

view the nature of offence and the fact that the ends of 

justice would meet, if the complainant gets the cheque 

amount  by  way  of  imposing  fine  of  such  amount, 

alongwith  minimum  amount  of  interest,  on  the 

accused/appellants,  the  sentence  of  imprisonment  as 

awarded by the learned lower  court  is  converted into 

payment  of  fine  only.  Considering  the  amount  of  the 

aforesaid  cheque,  the accused/appellant  is  directed to 

pay fine of Rs 3,50,000/ (Three lakhs fifty thousand), in 

default  directed  to  undergo  two  months  simple 

imprisonment, fine amount, if realized shall be paid to 

the complainant.

In the result the instant appeal is dismissed, on contest, 

with the foregoing modifications. The accused/appellant 

is  directed  to  make  the  payment  of  aforesaid  fine 

amount  within  two  months  from  the  date  of  this 

judgment and order.    

Send down the record of the lower court with the copy 

of this judgment.

     

Addl. Sessions Judge, no.1, Kamrup (M).


