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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 1 AT KAMRUP 

(M), GUWAHATI.

Present :    Mrs. Suchandra Bhattacharjee,
        Addl. Sessions Judge No. 1,

                   Kamrup (M) at Guwahati.

                      CRIMINAL REVISION NO. 38 of 2016

     Shri Arun Kumar Pradhan(Rakesh),

     Son of Sri Jogi Pradhan,

     Resident of –Six Mile, SBI Colony, Khanapara, Guwahati,

     District-Kamrup(M), Assam                                           .…………Petitioner.

                   -versus-

    1.    Smt. T Susma

    D/o- Sri T. Kamraju

    W/o- Arun Pradhan

     Morasali , Guwahati-7  

           Chandmari Colony, Guwahati-3

District-Kamrup (M), Assam

    2.    State of Assam

                        ……………Opposite parties. 

     

                                 

Advocates who Appeared in this case during hearing:

For the petitioner -   Mr. Najib Baksh.

For the opposite parties –  Mr. A.Khaleque, Mr. Z.Khalid and Addl. P.P Mr. 

Girin Das.

Date of Argument:  13.02.2017. 

Date of Judgment:  15.02.2017.



2

                                           J U D G M E N T

1] The instant revision is preferred by the petitioner challenging the legality and 

propriety of the order dated 11.12.2015 passed by learned Judicial Magistrate, 1st 

Class, Kamrup (M) at Guwahati in connection with G.R Case No. 9277/2013. 

2]  The facts in a nutshell, which arose the institution of the instant petition, is 

that the opposite party no.1, lodged an FIR against the instant petitioner at Dispur 

police station which was registered as Dispur P.S Case No. 1528/2013 under section 

498 A IPC and after the investigation charge sheet was submitted and the same was 

registered  as  G.R  Case  No.  9277/2013.  During  the  continuance  of  trial  in  the 

aforesaid  case,  before  the  learned  Court  below,  the  learned  trial  Court  on 

11.12.2015, due to the absence of the instant petitioner, who is the accused in the 

aforesaid case, recorded the examination in chief of two prosecution witnesses and 

dispensed with the cross-examination of  the aforesaid witnesses and directed to 

issue non-bailable warrant of arrest against the instant petitioner (accused). But on 

the  subsequent  date  fixed  i.e.  on  03.02.2016,  on  appearance  of  the  petitioner 

(accused)  alongwith  a  petition  stating  reason for  his  non-  appearance,  the  said 

warrant of arrest was directed to be recalled. 

3]  Being  highly  aggrieved  by  the  order  dated  11.12.2015,  vide  which  the 

learned  lower  court  dispensed  with  the  cross-examination  of  the  aforesaid  two 

prosecution witnesses, the petitioner preferred the instant revision petition mainly on 

the following grounds that the learned lower Court failed to apply judicial mind in 

passing the impugned  judgment  and for  that  the learned  Court  below failed  to 

consider the prejudice being caused to the petitioner as the petitioner, due to the 

mistake of his counsel should not suffer or be prejudiced.

 

4] Heard  the  learned  counsel  for  the  petitioner  as  well  the  opposite  party. 

Perused the impugned order as well as the materials on record. 
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5]      Learned counsel for the petitioner submitted that the lower court, without 

considering the relevant provision of section 273 Cr.p.c dispensed with the cross-

examination of the aforesaid two prosecution witnesses. It is submitted that in the 

absence of the accused person the court has no jurisdiction to proceed with the trial  

or record any evidence. It is further submitted that due to the failure of the counsel  

who failed to represent the petitioner on the date fixed out of mistake, the petitioner 

shall not suffer, hence, the dispensation of the cross examination of the prosecution 

witnesses, by the lower court should be set aside. 

6]      Learned counsel for the opposite party submitted that the impugned order 

vide which the learned lower court issued NBWA against the petitioner was duly 

recalled on the subsequent date fixed, on appearance of the petitioner. Hence, if the 

petitioner  would  have  filed  the  petition  to  allow  him  to  cross-examine  the 

prosecution witnesses, the said petition should have been duly considered by the 

learned court below but the petitioner just to drag the instant matter instituted the 

instant revision petition. 

7]      The perusal of the materials on record reveals that on the subsequent date 

fixed in the aforesaid case, which was fixed on i.e. 03.02.2016, the instant petitioner 

appeared before the trial court and filed petition stating the reason for his absence 

on the last date fixed before the trial court and the same reveals that as his engaged 

counsel did not communicate to him the next date therefore, he failed to appear on 

the date fixed and furthermore, his engaged counsel also failed to represent him on 

the date fixed out of mistake. It is pertinent to mention that the materials on record  

suggest  the  absence  of  the  petitioner  on  the  aforesaid  date  fixed  to  be  not 

intentional. Hence, keeping in view the same and the relevant provision of section 

273 Cr.pc , this court is of the opinion that the impugned order needs interference. 

Hence,  the  impugned  order  in  respect  of  closure/  dispensation  of  the  cross 

examination of the two prosecution witnesses examined on 11.12.2015, is set aside. 

The petitioner is directed to cross-examine the said prosecution witnesses without 

seeking any time.
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8]     Accordingly, the instant revision stands allowed, on contest.

9]      Send down the record of the lower court with the copy of this judgment.

Given  under  my  hand  and  seal  of  this  court  on  this  the 15th day  of 

February, 2017.

                              Addl. Sessions Judge No.1, 

                                                            Kamrup (M), Guwahati.

Dictated & corrected by me:

Addl. Sessions Judge No. 1, 
  Kamrup (M), Guwahati.
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ORDER
15.02.2017         

Both the parties are represented by learned counsels.

Judgment is prepared on separate sheets and tagged with the 

case record. The same is delivered in the open court, today. 

This court is of the opinion that the impugned order needs 

interference. Hence, the impugned order in respect of closure/ 

dispensation of the cross examination of the two prosecution 

witnesses  examined  on  11.12.2015,  is  set  aside.   The 

petitioner  is  directed to  cross-examine the said  prosecution 

witnesses without seeking any time.

In the result the instant revision stands allowed, on contest. 

Send down the record of the lower court with the copy of this 

judgment.

                     Addl. Sessions Judge No. 1,  
                                                     Kamrup (M), Guwahati.


