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          IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

 

  

Present:     Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

  

                                    Criminal Revision      No. 86      of 2015  

 

  

          The revision has been filed against the order dated 23.07.2015, passed by the 

learned  Judicial  Magistrate  1st Class,  Kamrup  (M)  at  Guwahati  in  C.R.  Case  No. 

2460C /2014.

  

       NEEDS (North Eastern Economical

       Development Society), 

       represented by its Managing Director 

       Mr. Amardeep Paul

                                                                              ..........Revision petitioner/
      Complainant

     - Vs – 

                                  Smti. Mrigakshi Sarma 

                                                                            ...........Opp. Party/Accused 
 

Date of Argument     : 24.01.2017

Date of Judgment     : 15.02.2017

 Advocates who appeared in this case are:

Mr. P. Borah    : Learned  Advocate for the revision petitioner.

Mr. P. Bargohain : Learned Advocate for the Opp. party
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J U D G M E N T

1. By preferring a revision under Section 399 read with Section 397 of the Code 

of  Criminal  Procedure,   1973,  petitioner/complainant  NEEDS  (North  Eastern 

Economical Development Society) an NGO, Registered under the Societies Act, having 

its  Regional  Office at 68,  GMCH Road, near  IGNOU, Chriistian Basti,  Guwahati-5, 

district Kamrup(M), Assam, represented by its Managing Director Sri Amardeep Paul 

has called in  question  the propreity  and legality  of  the order dated 23.07.2015, 

passed  by  the  Court  of  the  learned  Judicial  Magistrate  First  Class,  Kamrup  at 

Guwahati in connection with C.R. Case 2460c/2014, whereby the complaint case filed 

by the revision petitioner was dismissed for default. In this case, O.P./accused Smti. 

Mrigakshi  Sarma,  daughter  of  Dr.  Tarunanada  Sarma,  resident  of  House  No.203, 

Bamunimaidam, opposite CPWD colony, P.S. Chandmari, district Kamrup(M),Assam, 

allegedly  took  10,000  pieces  of  customer  care  cards  for  distribution  from  the 

petitioner/complainant among her clients. She received the said cards amounting to 

Rs. 50 Lakhs only on credit from the petitioner/complainant. She further with a view 

to clear liability towards the petitioner/complainant   issued an account payee cheque 

from account No. 380602011004392 amounting to Rs. 40 Lakhs only in favour of the 

petitioner/complainant  being  cheque  No.  32021627,  dated  09.06.2014  drawn  on 

Union  Bank  of  India,  Chandmari  Branch,  Guwahati.  On  13.06.2014  the 

petitioner/complainant  deposited  the  said  cheque  in  his  account  at  Axis  Bank, 

Guwahati Branch, Guwahati for encashment ; but the said cheque was dishonoured 

on 17.06.2014 for “Insufficient fund”. This cheque was again  placed for encashment 

and it was again dishonoured on 24. 06. 2014. Thereafter, the petitioner/complainant 

issued  a  legal  notice  through  registered  post  on  22.07.2014  to  the  O.P./accused 

demanding to make payment of the cheque amount within 15 days. The called for 

case record, upon perusal, has revealed that on receipt of the said case record, the 

court of learned Judicial Magistrate First Class, Kamrup at Guwahati issued processes 

to the O.P./accused asking her to appear before  the learned trial court to face trial in 

C.R. Case No. 2460c/14 under Section 138 of NI Act, after taking cognizance thereto. 

However, vide impugned order dated 23.07.2015, the learned trial court was pleased 

to dismiss the complaint case for default as no steps were taken on behalf of the 

petitioner/complainant. 
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2. Being highly aggrieved with the aforesaid order  dated 23.07.2015, passed by 

the court of learned Judicial magistrate First Class, Kamrup at Guwahati  in CR Case 

No. 2460c/14, the petitioner/complainant has preferred the present revision on the 

grounds that the impugned order is not sustainable in law as well as in facts of the 

case. It is contended that the learned trial court ought to have considered the fact 

that even if the complainant was absent on the particular day, whether the personal 

attendance was essential on that day for the progress of the case and also whether 

the  situation  does  not  justify  the  case  to  be  adjourned  to  another  date.  It  is  

submitted by the learned court for the revision/petitioner that the case was fixed for  

taking steps upon the accused person ; as such the presence of the complainant was 

not  necessary.  Hence dismissing the complaint  case for  non prosecution  was not 

proper and as such the impugned order dated 23.07.2015 is liable to be set aside and 

quashed.  The learned counsel  has  contended that  the  trial  court  has  completely 

overlooked the fact that on all previous occasions, the complainant remained present 

in the court personally or duly represented by his counsel.  However, on 23.07.15 due 

to wrong posting of date by the counsel of the complainant, no  one appeared on 

behalf  of the complainant on the particular date. It is  further contended that the 

learned trial court ought to have considered the fact that as the complainant was 

absent for a single day or no one had represented him for a single day. His absence 

could not be ground for dismissing the complaint for default. It is further contended 

that the complainant money is in stake which ought to have been paid through the 

cheque; however, the cheque in question was unfortunately dishonoured. Under such 

circumstance , learned court should not have dismissed the complaint hurriedly. On 

the  contrary,  it  is  submitted that  the  learned trial  court  could  have adopted  the 

course either to adjourn the case to some other day under provision of Section 256 

of  the  Code of  Criminal  Procedure  or  to  grant  exemption to  the complainant  on 

particular date for his non appearance. 

3. Upon going through the case record, it has surfaced that the presence of the 

complainant in the learned trial court was regular and on the date when he failed to 

attend the learned court,  he was  represented his  learned counsel  through steps. 

However,  the case record has revealed that vide order dated 12.02.2015 the learned 

trial court having taken congnizance of offence under Section 138 of NI Act directed 

for issuance of summons to the accused/O.P. and further asked the complainant to 

take steps ; the steps were not taken in compliance of such order. The learned court 

has observed in the impugned order that the complainant was found absent with step 

on previous dates and though he was directed to take steps for issuance of summons 
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against the accused/O.P.  within seven days for  passing of such order,  it  was not 

complied with. Under such circumstance,  the learned trial court was constrained to 

observe  that the complainant/revision petitioner was not willing to continue with the 

case and with such observation, the learned trial court dismissed the case and on 

that ground ,the case is dismissed for default.

4. The impugned order cannot be said to be illegal or irregular one. However, 

considering the  factum of  allegation,  this  court  is  of  considered opinion  that  the 

learned trial court could have deferred the case to the next fixed  date with a strict 

warning to the complainant side to take immediate steps in compliance of the  order 

for  issuance  of  summons.  The  learned  counsel  for  the  revision  petitioner  has 

submitted that  due to  long posting of  the case  by  the  counsel,  this  happened ; 

otherwise  the  complainant  was  regularly  attending  the  court  either  personally  or 

through the learned counsel. It is a fact that the case was set in motion in the year  

2014  and  by  reaching  midway  till  in  the  year  2015,  the  attendance  of  the 

accused/O.P. could not be procured and it was solwely for the lapches committed by 

the  complainant  as  the  called  for  case  record  has  clearly  revealed  that  the 

complainant/petitioner has defied the court's order in taking no steps for issuance of 

summons  to   the  accused/O.P.  Under  such  circumstance  by  setting  aside  the 

impugned order, the complainant/revision petitioner is hereby cautioned not to defy 

the  court's  order and to   take  immediate stpes for  issuance of  summons to  the 

accused within seven  days on his appearance before the learned court on receipt of  

this case record  by the  learned trial court. This revision is accordingly disposed of  

with afore directions. 

5. Return the LCR along with  a copy of  this  judgment to  the learned court 

below.

6.      Signed, sealed and delivered in the open court on this 15th  day of February, 

2017 at Guwahati. 

                                                                                      
(M. Ahmed)

                                                                              Sessions Judge, 
                                                                                         Kamrup(M), Guwahati 
 Dictated & corrected by me. 
  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati


