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     Misc. Appeal No. 39 of 2014

O R D E R  

17.02.2017

 This appeal  under Order 43 Rule 1(r) of  the CPC read with 

Section 151 of the CPC,  is directed against the judgment and order dated 

29.09.2014, passed in Misc, (J) Case No. 361/14,  arising out of T.S. No. 

327/14, by the learned Civil Judge No.3, at Guwahati, by which the prayer 

for injunction made by the appellant/petitioner Harishankar Choudhury, son 

of  Late  Dewnath  Choudhury,   resident  of  Bhootnath,  Guwahati-9,  P.S. 

Bharalumukh,  district Kamrup(M), was rejected. 

 While preferring the appeal ,the appellant has brought on the 

memo of appeal the entire plant portion he narrated in T.S. No. 327/14. Sri 

Manohar Choudhury and Sri Murali Choudhury, both sons of Late Someswar 

Choudhury are the principal  respondents/defendants/O.P.s.  In  the above 

T.S. from Srl. No. 3 to 13 are cited as proforma defendants. According to 

the  appellant,  he  as  well  as  proforma  defendants  No.  3  to  13  are 

successors  of late Someswar Choudhury, defendant Nos. 1 and 2 are the 

sons  of  Late  Ramdasi  Yadav  who  was  the  sister-in-law  of  Someswar 

Choudhury,  who,  was  given  shelter  in  the  house  of  late  Someswar 

Choudhury ;later on,  defendant  Nos. 1 and 2 had taken the name of late 

Someswar  Choudhury  in  place  of  father's  name.  They  were  also  given 

shares along with other legal shares of late Someswar Choudhury during 

family settlement dated 31.03.1971,  it is averred that out of sheer mercy 

and sympathy, some pots of land were given to respondent Nos. 1 and 2 at 

Guwahati  as  second  class  heirs  of  Someswar  Choudhury  ;  but  it  was 

provided the plot of land measuring 1 Bigha 2Kathas 15 Lechas covered by 

K.P.  Patta  No.  51(O)/255(N),  Dag  No.   33(O)/373(N)  of   Sahar 

Bharalumukh (Part No.1), Mouza Jalukbari at Bhutnath, Guwahati, was to 

be kept aa joint property just like the property of Choudhury Cinema Hall at 

Athgaaon, Guwahati. However, the defendant No. 1 allegedly in the family 

settlement deed  in collusion with typist and/or scribe got the said deed 



2

given the task of getting the said deed typed during final typing on  stamp 

paper and also got typed the said land  entirely in his name. This fact was 

not noticed by the signatories of the said deed when it was executed . 

Subsequently, when the aforesaid deed was drawn up,it was in bonafide 

belief taken that it had been typed as per the confirmed drafting. Later on, 

when  the   aforesaid  fact  came  to  the  notice  all  the  signatories,  they 

objected to it.  The defendant  No.1 agreed to keep  the said property 

jointly and equally with other legal  heirs. Accordingly the said land was 

kept in joint ownership and possession of all the signatories of  the said 

family  settlement.  All  the  other  properties  settled  in  view  of  the  said 

partition deed  was mutated in the name of respective owners. However, 

the aforesaid land remain un-partitioned and it was held as joint properties 

of  all  the  signatories  of  the  aforesaid  family  settlement  deed  dated 

31.03.1971.  Three  of  the  signatories  namely  Ragunath  Choudhury, 

Kailashnath  Choudhury  and  Baikuntha  Choudhury  had  passed  away. 

However, the name of the other pattadar namely, Laxmi Choudhury was 

reflected in the partition deed No. 3434/71,  dated 31.03.1971. It is further 

contended that although name of wife of Laxmi Choudhury appeared in the 

deed,  but  she  was  not  signatory  in  the  partition  deed.  The 

appellant/plaintiff  has  alleged that  defendant  No.1  entered into another 

family  settlement  dated 06.06.2005 with  his  brother  Murali  Choudhury 

defendant No.2 and he has also illegally encroached part of the said un-

partitioned property to defendant No.2. As it was done behind the back of 

other legal heirs of late Someswar Choudhury.,this settlement deed is illegal 

one. It is further alleged that the respondent No. 1 on the strength of the 

fraudulent family settlement vide deed No. 3880/05, dated 06.06.2005 tried 

to sell  the disputed land in the year 2011. Coming to know of this mater, 

the appellant filed objection against the said sale permission before ADC, 

Kamrup (M), Guwahati ; he also lodged an FIR against the Defendant Nos. 

1 and 2 when    encroachment of the unpartition suit land continued. It is 

further contended that all other landed properties involved in the partition 

deed of 1971 had been mutated in the respective names of legal heirs of 

late Someswar Choudhury except the disputed land and on the basis of the 

same, the appellant claims as because no mutation was done in respect of 

the land, it  is  joint un-partitioned property.  It  is  further contended that 
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knowing fully  well  that  the aforesaid  plot  land is  an unpartitioned joint 

property, they most illegally applied before the Circle Officer for cancellation 

of name of other pattadars of the suit land. The appellant filed objection 

against  the  said  application  and  the  matter  is  still  pending  before  the 

learned ADC, (Revenue), Kamrup(M), Guwahati. The appellant has further 

claimed that as the suit property is unpartitioned property, he is entitled to 

1/7th share out of the entire suit property. He has further pleaded that on 

several  occasions,  the  defendant  and  proforma  defendant  claimed  for 

partition of the suit land ; but defendant No.1 on the strength of fraudulent 

deed in respect of family settlement deed  dated 31.03.1971and defendant 

No. 2 on the basis of illegal family settlement are claiming right and title 

over  the  suit  land.  The  appellant  has  further  alleged  that  Proforma 

defendant No. 3 to 6 are also in collusion with defendant Nos. 1 and 2 and 

they are supporting them with malafide intention having wrongful gain. He 

has further alleged that the said family settlement deed No. 3880/05 dated 

06.06.05 which was registered by both defendant  Nos. 1 and 2 is an illegal 

document and it is not binding upon him. He has further alleged that  the 

said  document  had  been  created  by  the  defendant  No.  1  and  2  in  a 

collusive, fraudulent and  secret manner. The defendant  No. 1 did not have 

exclusive right and title over the suit land ; as such he has no right  to raise 

objection as regards exchange of any part of the suit land with defendant 

No.2. He came to know regarding the said family deed  No. 3880/05 in 

respect of the same only on 06.11.2012 from the office of Circle Officer of 

Misc. Case  No. 23/2013-14. It is further contended that on 02.09.2014 the 

appellant has noticed the respondent No. 1 and 2 accumulated wooden  CI 

Sheets, bricks, cement etc. for constructing structures upon the suit land 

and the appellant approached to them and requested them to deviate from 

proceeding  with   any  construction  works   upon  the  suit  land  without 

partition,  but  the respondent  did not  agree to the  lawful  advice  of  the 

appellant. He was even ill-treated by the respondents. The appellant even 

approached to Bharamukh P.S. for lodging an FIR,  but the police refused 

to  accept  the  same  as  it  is   a  civil  dispute.  .Thus  the  appellant  was 

compelled by the aforesaid illegalities committed by the respondent Nos. 1 

and 2 to file civil suit  wherein he prayed for declaration, partition, recovery 

of possession and permanent injunction against the respondents and this 
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suit is pending in the learned trial court. The  appellant/petitioner also filed 

an injunction petition which was registered as Misc.(J) Case No. 361/14 

and on motion, the learned trial court was pleased to grant an injunction in 

respect of the suit land in presence of both the parties vide order dated 

09.09.2014,  till  next  date,  which  was  extended  from  time  to  time  till 

29.09.2014  in view of filing of their caveat against the appellant. 

 After receipt of Notice the defendant Nos. 1 and 2 appeared 

and filed their written objection. Thereafter, the learned trial heard both the 

sides on the injunction application and vide order, the learned trial court 

rejected the injunction application and also vacated the status-quo passed 

in that case. The appellant/plaintiff feels   aggrieved and dissatisfied with 

impugned judgment and order dated 29.09.2014, passed in Misc. (J) Case 

361/14 arising out of T.S. No. 327/14, by the learned Civil Judge No.3, at 

Guwahati and he has preferred this appeal on   various grounds. According 

to him, the impugned judgment and order dated 29.09.2014, passed in 

Misc. (J) Case No. 361/14, arising out  of T.S. No. 327/14, by the learned 

Civil  Judge No.3,  at Guwahati  is bad in law and facts,  perverse,  illegal, 

arbitrary and is liable to be set aside and quashed by this court. It is further 

contended  that  the  impugned  judgment  and  order  is  whimsical  and 

mechanical one and non application of judicial mind by the learned trial 

court. It is further contended that as the plaintiff/appellant prayed for relief 

of temporary injunction in terms of prayer for permanent injunction in the 

plaint as such, same relief cannot be refused  by the learned trial court and 

appellant ought to be protected till  final outcome of the suit ;  but this 

aspect  of law and facts were not considered by the Ld Court passing the 

impugned judgment and order dated 29.09.2014 ; as such the impugned 

judgment and order is bad in law and facts and the same is liable to be set 

aside and quashed.  It is further contended that the learned trial court has 

failed to consider that the other proforma defendants have clearly admitted 

in their W.S.,  about the subject matter of the suit and from the pleadings 

and the documentary evidence produced by the respondents/defendants, it 

is clear that the appellant/plaintiff is also having shares over the suit land 

by right of inheritance and in such circumstance, the said property ought to 

have  been protected by way of injunction till the rights of the parties are 
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finally decided in the suit ; but this vital aspect   was not considered  by the 

learned trial court and passed the impugned judgment and order,  causing 

failure of justice. It is further contended that the learned trial court failed to 

discuss regarding existence of three golden principles which govern  the 

grant of injunction,  which are prima facie case, balance of convenience 

and irreparable loss  and injury,  as because  by way of  impugned order 

dated  29.09.2014,  the  learned  trial  court  granted  the  liberty  to  the 

respondents/defendants for selling, constructing and  encumbering the suit 

land, inspite of pendency of the suit. 

Upon attentive  perusal  of  the  called  for  case  record  ,it  has 

surfaced that the plaintiff/  Appellant has not denied the Deed of Family 

Partition  dated 02.04.1971. He has taken benefit out of this partition since 

last more than 24 years or the legal  heirs of late Somesear Choudhury 

based on said partition. It is claimed by the other side that defendant Nos. 

1 and 2 are the sons of  late Rai  Sahab Someswar Choudhury from his 

second wife who happened to be the sister of the  first wife of Rai Sahab 

Someswar Choudhury.   As such   Defendant No. 1 and 2  are the legal 

heirs of late Rai Sahab Someswar Choudhury and it is claimed they are 

equally entitled to his property  and accordingly vide Family Partition Deed 

No. 3034 dated 02.04.71 specific share was allotted to them and they are 

enjoying the same since then. It is further claimed that defendant No. 1 

and 2 are the fist class legal heirs of Late Rai Sahab Someswar Choudhury 

and as per law of inheritance,they are entitled to equal shares. They have 

further denied that the suit land was agreed to be kept as joint property; 

but the defendant No.1  in collusion with the typist got typed the said land 

entirely  in  his  name  is  absolutely  incorrect.  Upon  perusal  of  the  said 

partition deed, it has appeared that the plaintiff has signed the Partition 

deed in English whereas the defendant side signed in Hindi. As such, it may 

be assumed that the plaintiff  was more acquainted in  English language 

than the defendant No.1. In such circumstance ,it is hard  to believe that 

some fraud could have been done against   such literate person.   Now, he 

raised objection after 24 years of execution of said partition deed. It is 

claimed by the O.P. that raising of objection   by the plaintiff after more 

than  24  years  is  nothing  but  with  a  malafide  intention  to  harass  and 
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humiliate the defendant No. 1 and 2 to engage with frivolous litigation. It is 

further claimed that only property which was kept in joint ownership and 

possession of   all  the legal  heirs  of  Rai  Sahab Someswar Choudhury is 

Choudhury Cinema Hall and it is clearly mentioned in the family partition 

deed. It is also claimed the suit land is given in the share of the defendant 

No.1.  As such the plaintiffs  or  any other  legal  heirs  of  Late Rai  Sahab 

Someswar Choudhury is having no right, title, interest and possession over 

the suit land. It is further contended that by virtue of family partition deed 

dated 02.04.1971 the defendant No.1 having right and possession over the 

suit land and since then he has been enjoying the same. However it, is not 

denied that the patta is joint ; but it is claimed that only because the patta 

is joint  does not give license to the plaintiff to dispute the family partition 

deed dated 02.04.1971 and of co-ownership in that event most of the land 

in  Guwahati City is having joint patta and claims their right,  although they 

might have sold their respective land to some other persons. It is further 

claimed that patta is not separate cannot be ground  for the partition of 

land   as  there  is  existing  partition  deed   which  devide  the  right  and 

ownership of all the party to said partition deed and parties  of the said 

partition  deed  are  enjoying  the  properties.  It  is  further  contended  the 

defendant No. 1 is having all right to exchange the land with any person 

including the defendant No.2 who his own brother  of all the  signatories 

of  partition  deed  dated  02.04.1971  and  as  such  vide  deed  of  family 

partition the defendant No. 1 and 2 have further settled their respective 

land got through the family partition deed dated 02.04.1971 as per their 

convenience and other legal heirs of late Rai Sahab Someswar Choudhury 

have no right to raise objection  against the internal settlement between 

the defendant No. 1 and 2 and plaintiffs/ appellants has no right to object 

such  arrangement  between  the  answering  defendants  in  view  of  the 

partition deed dated 02.04.71. It is also contended that only because in the 

patta name of the other pattadars appears  does not means that all are 

having right over the same in view of the fact that the land amongst the 

co-owner is distinctly  divided and partitioned by an instrument and all the 

legal heirs  of Rai Sahab Someswar Choudhury are enjoying the same since 

partition  and at no length of time ,any of the legal heirs of Late Rai Sahab 

Someswar Choudhury had/have raised any objection to the ownership and 
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possession of the defendant No.1 over the suit land by  virtue of partition. 

It is further contended that no other legal heirs ever raised any objection to 

the  partition  made  vide  partition  deed   dated  02.04.71  and they  have 

accepted the partition including the suit land which was given in the share 

of defendant No.1. It is further contended that in the present suit ,other 

legal heirs are not joined as party / plaintiff of the suit, which itself exposed 

the illegal claim by the petitioner as at no length of time, any of the legal 

heirs of Rai Sahab Someswar Choudhury had/ have disputed the partition 

made between them. It is precisely the reason the proforma defendant did 

not support the illegal demand. It is strongly contended that the plaintiffs 

cannot accept one part of  partition deed by enjoying his share of land and 

denied other part regarding share of answering defendants which amount 

to blowing hot and cold at the same time and the document can  not be 

accepted and denied in  part.  Document  either   shall  be  admitted  as  a 

whole or denied as a whole which is settled position of law. However the 

plaintiff has accepted the partition deed  dated 02.04.1971 so far his share 

or  other  legal  heir   are  concerned  ;  but  he  denied  the  share  of  the 

answering defendant which cannot be allowed under the law.  It is further 

contended that the defendant No.1 had never accepted that the suit land is 

joint land and the question of the said acceptance does not arise and as 

such it is prerogative of the defendant No.1 to apply  for striking out the 

name of other pattadars from the suit patta. Moreover, the defendant Nos. 

1 and 2 are the owners and possessors of their  respective landed property 

allotted to them vide partition deed dated 02.04.1971 and they have right 

to enter into a family settlement. The plaintiff or any other legal heirs of Rai 

Sahab Someswar Choudhury have no right to object the same including 

exchanging  their  allotted  land  between  them  and  for  executing  family 

arrangement dated 06.06.2012  based on partition dated 02.04.71. It is 

further contended that till date Family partition dated 02.04.1971 has not 

been challenged by any other legal heirs including the plaintiff. As such the 

plaintiff  has no right  to  deny the answering defendants   over  the land 

which they have got vide family partition. Further right to challenge is also 

forfeited by all the legal heirs as per Clause 3  of the Partition Deed, dated 

02.04.71. 
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I have gone through the partition deed dated 02.04.71 and the clause 

inserted therein. As per the said partition deed the allotted the defendant 

No. 1 and 2 and the plaintiff runs as under:- 

SCHEDULE-F  AS  PER  PARTITION  DEED  DATED  02.04.71  (MANOHAR 

CHOUDHURY)

1) Land measuring 1 (one) katha 4 (four) Lechas covered by K.P. Patta 

No. 954,, Dag No. 1256 at Sahar Guwahati, Mouza Guwahati. 

2) Land  measuring   1(one)  Bighas  2  (two)  katha  15  (fifteen)  Lechas 

covered by K.P. Patta No. 51,, Dag No. 33 at Bharalumukh gaon,  Mouza 

Ramcharani (Jalukbari ). 

SCHEDULE-G  AS  PER  PARTITION  DEED  DATED  02.04.71  (MURALI 

CHOUDHURY) 

1) Land measuring 1 (one) katha 4 (four) Lechas covered by K.P. Patta 

No. 954,, Dag No. 1256 at Sahar Guwahati, Mouza Guwahati. 

2) Land  measuring   1(one)  Bighas  2  (two)  katha  15  (fifteen)  Lechas 

covered by K.P. Patta No. 51,, Dag No. 33 at Bharalumukh gaon,  Mouza 

Ramcharani (Jalukbari ). 

SCHEDULE-H AS PER PARTITION DEED DATED 02.04.71 (Shri Rambhajan 

cHOUDHURY @ Harisankar Choudhury) 

1) Land  measuring   1(one)  Bighas  2  (two)  katha  15  (fifteen)  Lechas 

covered by K.P. Patta No. 51,, Dag No. 33 at Bharalumukh gaon, Mouza 

Ramcharani (Jalukbari ). 

2) Land measuring 1 (one) covered by K.P. Patta No. 4,, Dag No. 104 at 

bharalumukhgaon, Mouza Ramsarani (Jalukbari). 

It  is  claimed  the  defendant  No.  1  has  been  paying  land 

revenue of the suit land regularly and from time to time till 22.03.2012. It 

is also claimed that defendant No. 1 applied for permission for constructing 

residential house from the GMDA and this authority vide Office order memo 

No.  GMDA/BP/1494/313/95/48  dated  30.12.1995  granted  permission  to 

defendant  No.  1  to  construct  ;  accordingly  the  defendant  No.1   had 
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constructed  the  Assam  Type  House  over  the  suit  land  without  any 

disturbance  from  any  side.  He  also  constructed   front  wall  with  due 

permission. His  house was also assessed by GMC  vide Assessment of 

Holding that he was also paying GMC taxes on the house. It  is  further 

contended it is not correct to say that the defendant No. 1 is executing 

construction materials or may start construction over the suit land as he 

has  already  his  own  house  way  back  in  the  year  1996  and  2001 

respectively,  as  such  allegation  of  the  petitioner  about  construction  is 

absolutely  incorrect.  It  is  submitted  by  the  learned  counsel  for  the 

defendant   that    balance  of  convenience  is  rather  in  favour  of  the 

O.P./defendant Nos. 1 and 2. It is also contended that no injunction can be 

granted against the person in possession and O.P./d No. 1 and 2 of the suit 

land as such . It is further contended  by the defendant that  the  learned 

court has rightly passed the impugned order and it suffers from no illegality 

and irregularity. 

It  is  further  contended  that  learned  trial  court  in  exercise 

judicial discretion rejected injunction prayer made by the plaintiff and even 

if any different view may be taken by this court ,the impugned order should 

not be unsettled as such order can only be set aside on the face of the 

record order against the principle of law and if the learned court has taken 

reasonable and logical view the same should not be substituted by another 

view unless and until the impugned order is arbitrary  or capricious  or 

made in perversely manner ; in support of all such contentions, the learned 

counsel for the defendant has the following citation: 

1. 1990 (Supp) SCC 727 (Wander Ltd. And another)

2. (2014)4  SCC707  (Kesharbal   alias  Pushpabai  Eknathrao  Nalawade 

(Dead) by Lrs. and another)

3. (2009) 11 SCC 229 (Kishorsinh Ratansinh Jadeja V. Maruti Corpn.)

4. (1981)  1  GLR  231  (Shri  Bindeshwar  Narayan  and  Others  v.  The 

Managing  Committee,  Shri  Sundarmal  Hindi  High  School,  Sibsagar  and 

Others).
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5. 2010 (1) GLT 189 (Radhabari Tea Company (P) Ltd. Vs. Mridul Kumar 

Bhattacharjee).  

 I have attentively gone thorough the called for the case and 

the impugned order  and found that  the family  partition dated 02.04.71 

which  was  a  registered  document  and  suit  land  was  in  the  share  of 

defendant No.1 and the same remained unchanged and unchallenged till 

date. The plaintiff has not challenged the deed of family partition. However, 

as per the family partition he is enjoying the share  ; it is  claim to be joint 

undivided property ; if it is so, he can lead evidence to establish the fact at 

trial. From the materials on record, it has surfaced that  the suit land is 

under the possession of the defendant No.1 since long, he has been paying 

revenue to the authority since long ; he has electricity connection in his 

house. It appears from the materials on record that the plaintiff has does 

no  prima  face  case  in  his  favour   for  grant  of  injunction  against  the 

Defendant No.1 ; the learned trial court has rightly held so;  therefore the 

question of balance of convenience does not arise. That defendant No. 1 

and 2 are in possession of the suit land. The learned trial court has rightly 

passed the impugned order and it suffers from no illegality or irregularity. 

Having found no merit ,the appeal is dismissed. 

      District Judge
          Kamrup(M), Guwahati 


