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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                Sessions Judge,
                Kamrup(M), Guwahati.
 

 

                                         Criminal Appeal No. 95 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

21.11.2014 passed by the learned Judicial Magistrate First Class,  Kamrup (M) at 

Guwahati, in G.R. Case No. 5058 of 2009, under Section 323/427/506 of IPC.

 

       Sri Purnanda Duraha

                                                                                   ............  Appellant

- Vs – 

     1. State of Assam

     2. Sri Brajen Chakraborty

                                                                                .............   Respondents

 

Date of Argument     : 30.01.2017

Date of Judgment     : 18.02.2017

 Advocates who appeared in this case are:

Shri T.H.Hazarika : Learned  Advocate for the appellant.

Shri. H.K.Deka : Learned Public Prosecutor

Shri R. Sarma : Learned Advocate for the respondent No.2. 
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   J  U  D  G  M  E  N  T 

1. This appeal is preferred under Section 374 (3) of  the Code of Criminal 

Procedure,  1973,  by  the  accused/appellant  Purnanada  Duarah,  son  of  Sei 

Dewram Duarah,  resident of Megzin Shivnagar, P.S. Noonmati, in the district of 

Kamrup(M), Guwahati    who has called in question the propriety ad legality of 

the  judgment  and  order  dated  21.11.2014,passed  by  the  learned  Judicial 

Magistrate  First  Class,  kamrup(M),  at  Guwahatin  in  GR  Case  No.  5858/2009 

under Section   323/427/506 of IPC arising out Noonmati P.S. Case No. 136/09, 

under Section  338/427/506/34 of IPC,  whereby he was sentenced to fine of Rs. 

500/-  i.d.  SI  for  1(one) month and also to fine of  Rs.  1000/-  i.d.  S.I.  For  3 

(Three) months under Section 427 of IPC. 

2. Prosecution case in brief is that one Dr. Jaynata Chakrabory lodged an 

FIR before the O/C, Noonmati P.S. alleging interalia that on 24.05.2009 at about 

9:30 a.m.,  the accused/appellant and his two sons came to his residence and 

called  him  and  his  father  Sri  Brajen  Chakrabory,  talked  about  their  under 

construction of carshed. The informant alleged that suddenly accused/appellant 

started abusing his father  and damaged under  construction car-shed and the 

accused/appellant and his younger son Sri Jayanta Duarah assaulted his father 

and accused/appellant threw a brick to his father's forehead which caused severe 

bleeding. His father fell down unconscious. The assailants fled from the scene 

shouting that the victim would face more severe consequences than he sustained 

on that day. The victim was immediately taken to Pratiskaha Hospital. Sri Diganta 

Duarah,  elder  son  of  the  accused/appellant  also  helped  to  remove  him  to 

hospital. Therefrom, the victim was taken to the 151 Base Army Hospital and was 

subsequently  referred to GNRC Hospital.  Upon receipt  of  the said FIR ,police 

registered  a  case  vide  Noonmati  P.S.  Case  No.  136/09,  under  Section 

338/427/506/34  of  IPC   against  the  present  accused/applleant  and  started 

investigation. 
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3. On completion of such investigation, police filed charge sheet against the 

accused/appellant.  Subsequently,  the learned CJM transferred the case to the 

learned JMFC for disposal. 

4. Upon  receipt  of  summons  from  the  learned  trial  court,  the 

accused/appellant appeared before the learned court and he was allowed to go 

on  bail.  Upon  perusal  of  the  material  available  on  the  record,charge  under 

Sections 323/427/506 of IPC was framed against the accused/appellant to which 

he pleaded not guilty and claimed to be tried. 

5. Prosecution side examined as many as 5 witnesses including the alleghed 

victim and a court witness was also examined ; on the other hand the defence 

examined none. 

6. PW1 is Smti. Bharati Chakraborty, PW2 is Sri Jayanta Chakraborty, PW3 is 

Sri Diganta Duarah, PW4 is Brajen Chakrabory the victim and PW5 is Niranjan 

Mahanata. The statement of the accused is recorded under Section 313 of Cr.P.C. 

The case of the defence is of total denial ; then argment was heard on both sides 

and convicting the accused as mentioned above. 

7. The accused/appellant  appellant feels highly aggrieved and dissatisfied 

with the impugned judgment and order dated 21.11.2014, passed by the learned 

Judicial  Magistrate  First  Class,  kamrup(M),  Guwahati.  According  to  him,  the 

learned  trial  court  earred  both  in  law  as  well  as  facts  while  convicting  the 

accused/appellant and hence the impugned judgment and order is liable to be 

set  aside  and  quashed.  It  is  further  contended  that  the  learned  trial  court 

misappreciated the evidence on record and has failed to give proper  weightage 

to their evidence. The conviction is bad in law  and same is mechanically passed 

without being satisfied that it is proved  beyond reasonable doubt. It is further 

contended that the PW1 wife of the victim is very categorical  that her elder son 

was talking to the son of the accused/appellant ; but her son PW2 claims himself 

to be an eye witness. PW1 admits that her husband i.e. the victim was taken to 

the  hospital  in  the  car  of  the  accused  which  goes  to  show the  subsequent 

conduct the accused/appellant. He has further admitted that there was dispute 

regarding the construction of the wall. PW2 has admitted that there was request 

made by nearby people not to construct the boundary wall of the car shed. PW3 
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is the eye witness  of the occurrence and he specifically admitted that the victim 

assaulted   the  accused/appellant  and  injured  him  with  a  stone  and  in  the 

process, the victim injured himself  by accidentally failing on a  brick wall. PW4 

deposed that the accused/appellant threw the brick from a    distance and brick 

fell over his left eye ; but in the cross-examination, he has stated that his family 

member has told him about the incident and he had not seen it. It is further 

stated that the court witness is a interested witnesses  though he admits that on 

the eventful day both the parties have quarrel ; but he failed to state   specifically 

how the quarrel took place and how the injury occurred ; it shows that the said 

witnesses  was  not  present  at  the  time  of  occurrence  on  the  alleged  day  of 

incident. It is further contended that the defence version of the attack on the 

accussed/appellant by the victim and injury was not given proper weightage as 

there is  a connected case with the cross-FIR for which   both the cases were 

tried together by the same court. 

8. I have considered all these submissions so placed by the learned counsel 

for the both sides. I have also gone through the called for   case record. In this 

case,  prosecution  has  examined  Dr.  Jayanta  Chakraborty  who  is  the 

informant/son of victim Brajen Chakraborty. He in his evidence has stated that on 

24.05.2009  at  about  9:30  a.m.,   his  mother  informed  him  that 

accused/appellant's elder son Sri Diganta Duarah   called him ; then he came out 

and they  started talking about the car shed. At that time,  his parents came out ; 

accused/appellant  Purnananda  Bora  abused  him  using  filthy  language  to  his 

father and he also damaged newly constructed wall. He has further stated that 

when  he  was  talking  to  Sri  Diganta  Duraha  in  the  car  shed,  the 

accused/appellant's  younger  son  gave  a  push  to  his  father  and    the 

accused/appellant picked up a piece of brick from the construction site and hit his 

father with the brick over his left eye-brow ; his father lost consciousness. The 

accused/appellant fled away from the spot. Then he with the help of Diganta 

Duarah shifted his father to Pratishkha Hospital ; thereafter he shifted him to 

Army Hospital and wound on his head was stitched and subsequently, he was 

referred to GNRC Hospital. At  that time,  Sri Dilip Das, a mason was there. He 

denied the suggestion that his father was beaten by the accused. However, he 

admitted that accused too sustained hurt when he  damaged the wall using his 
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right-hand. PW1 is the wife of the victim and she in her evidence has stated that 

on 24.05.2009 at about 8-30 a.m.,  the accused/appellant's two sons came to 

their house. Then her son Jayanta Chakraborty (PW2) had talked with them ; her 

husband /the victim came to the spot ; then the accused/appellant came running 

and  damaged  the  wall  by  giving  a  push  to  it  with  his  hand  ;  then 

accused/appellant's  younger  son  grabbed  her  husband  from  behind  and  the 

accused/appellant threw a piece of brick to her husband from a distance of about 

6/7 feet and it fel just above the left eye of her husband. He lost consciousness 

and fell down ; the accused fled away from the scene ; then her son and elder 

son of the accused took her husband to Pratiksha Hospital. She admitted that at 

the time of incident, she was present at the spot and witnessed the accused 

throwing a brick to her husband and her husband falling down unconscious.   In 

this case, the victim was examined as PW4 and in his evidence ,he has stated 

that  on  24.05.  2009 at  about  8:30/8:45 p.m.  accused/appellant  came to  his 

house with his sons ; he had seen    his son  having a talk with the elder son of 

the accused and at that time his mason Sri Dilip Das was constructing a wall ;  

suddenly  the  accused/appellant  damaged  the  under-construction  wall  ;  the 

accussed/appellant's younger son grabbed him from behind and accused threw a 

brick towards him and  it fell  just above his left eye ; in consequnce he lost 

consciousness. He has further stated that the incident occurred inside the garage. 

9. PW3 is  the son of  accused Sri  Diganta Durah and in  his  evidence he 

stated that on 24.05.2009 at about 9:30 a.m. he and his younger brother went to 

the  house  of  Brajen  Chakraborty  to  have   a  talk  with  his  son  Sri  Jayanta 

Chakrabory about the under-construction garage ;  then both his father and the 

victim Brajen Chakraborty came to the spot and they had verbal fight,  Brojen 

Chakraborty the victim threw  a stone towards his father and and same fell on his 

father's hand ; during the  scufle, Brajen Chakraborty fell down and sustained 

injury on his head. 

10. Thus,  we  have  seen  that  this  witnesses  gave  diferent  version  to  the 

alleged incident. According to him, it was the victim who threw stone ;     It is 

further stated that there occurred scufle and in that scuffle, the victim fell down 

and sustained injury on his head. He is the son of the accused ; as such it is  

quite natural that he would try to save his father by distorting the facts. From the 
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evicende of all the preceeding witnesses, it   stands abudantly established that 

the accused along with his sons went to the house of the victim. There ensued a 

verbal fight. Thereafter, the accused threw a piece of brick and it hit the victim 

over his left eye-brow, as a result of which he became unconscious and remained 

under medical treatment for a couple of days. From the evidence of PW5,  the 

I.O. of the instant case,  it  has surfaced that during investigation he found a 

damaged wall  in between the house of the accused and the victim. Evidence 

surfaced in the instant case that the accused/appellnat gave a push to the wall 

the mason was constructing at the relevant time. So it is possible that he might 

have suffered such injuries on his hand. Though PW3 his son has stated that the 

victim threw a stone towards his father and the same fell on his father's hand. 

That evidence on this score is not reliable ; the other witnesses very categorically 

stated that the accused/appellant threw a brick on his left eye brow. 

11. It is submitted by the learned counsel for the accused appellant that the 

accused was a neighbour of the victim and it was his first offence of such kind ; 

the said car shed was demolished by the department concerned and there is no 

more dispute in betwen the side and it was a fit case where the leared counsel 

could have extended the benefit of under probation of offender Act in favour of 

the accused/appellant ; the accused is an aged person and he is the neighbour of 

the victim and the occurrence took place long years back. 

12. I have considered all such submissions so placed by the learned counsel 

of both side. Upon criticial analysis of the evidence on record, this court is of the 

considered opinion that the learned court has rightly assessed the evidence on 

record  and  has  rightly  recorded  an  order  of  conviction.  However,  the 

accused/appellant  is  the  first  time  offender  and  is  an  aged  person.  In  such 

circumstance, the learned court could have extended the benefit of Probation of 

Offender  Act.  The  strained  relationshi  in  between  the  sidep  could  have  be 

mended  or  there   could  be  good  relation  in  between  the  side.  Under  such 

circumstances,  this  court  by  sustaining  the order  of   conviction  of  the  afore 

named accused/appellant hereby set aside, sentence as imposed upon by the 

accused/appellant with a direction by the learned counsel to exercise the power 

under the beneficial provisions of Probation of Offender Act. 
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13. The  accused  appellant  shall  appear  before  the  learned  court  on 

15.03.2017 on which date the learned court upon receipt of  the case record 

shall proceed to dispose the matter in compliacne of direction so issued by this 

court. 

14. This appeal is partialy allowed. 

15. Return the LCR along with a copy of this judgment to the learned court 

below.

16.     Signed,  sealed  and  delivered  in  the  open  court  on  this  18th  day  of 

February, 2017 at Guwahati. 

 

 

                                                                                (M. Ahmed)
                                                                                        Sessions Judge, 
                                                                              Kamrup(M), Guwahati 
 

Dictated & corrected by me. 

 

 

 

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati


