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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                Sessions Judge,
                Kamrup(M), Guwahati.
 

 

                                         Criminal Appeal No. 96 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

21.11.2014 passed by the learned Judicial Magistrate First Class,  Kamrup (M) at 

Guwahati, in G.R. Case No. 5059 of 2009, under Section 323 of IPC.

 

       Sri Purnanda Duraha

                                                                                   ............  Appellant

- Vs – 

     1. State of Assam

     2. Sri Brajen Chakraborty

                                                                                .............   Respondents

 Date of Argument     : 30.01.2017

Date of Judgment     : 18.02.2017

 Advocates who appeared in this case are:

Shri T.H.Hazarika : Learned  Advocate for the appellant.

Shri. H.K.Deka : Learned Public Prosecutor

Shri R. Sarma : Learned Advocate for the respondent No.2. 

   J  U  D  G  M  E  N  T 

1. This appeal against acquittal is preferred the victim Purnananda Duarah 

against the judgment and order dated 21.11.2014 passed by the learned Judicial 
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Magistrate First Class, Kamrup(M), Guwahati in GR Case No. 5059/2009 arising 

out of Noonmati P.S. Case No. 137/09 whereby respondent No. 1/accused Brajen 

Chakrabory was held not guilty under Section 323 of IPC and was accordingly 

acquitted. 

2. Prosecution  case  in  brief  is  that  on  24.05.2009,  at  about  9:30  a.m. 

informant victim went to the house of his neighbour accused/respondent Brajen 

Chakrabory to object about a twenty feet high boundary wall   construction ; but  

the accused/respondent used obscene words against him and threatened him 

with dire consequences. Thereafter, the accused/respondent threw a stone with 

his hands causing grievous injury. The instant FIR was received by Noonmati P.S 

and registered as Noonmati P.S. Case No. 137/09, under Section 447/338 of IPC. 

After  completing  of  investigation,   police  filed  charge  sheet  against  the 

respondent No.2 in the court of Learned Chief Judicial Magistrate, Kamrup(M), 

Guwahati.   Subsequently,  the  learned  Chief  Judicial  Magistrate,  Kamrup(M), 

Guwahati transferred the case to the Court of learned Judicial Magistrate First 

Class, Kamrup(M), Guwahati for disposal and accordingly, summons were issued 

against the accused/respondent No.2. On receipt of the summons, he appeared 

before the court and   allowed to go on previous bail  . Upon perusal of the 

materials available on the record, charge under Sections 323 of IPC was framed 

against the accused/respondent to which he pleaded not guilty and claimed to be 

tried. 

3. Prosecution examined as many as 6 witnesses. PW1 is Purnanda Duarah, 

PW2 Dilip Ch. Gogoi, PW3 Mousumi Gogoi, P.W. 4 is Nipu Gogoi, PW5 is Pabitra 

Das and  and lastly PW6  the I.O.Niranjan Mahanta.

4. The statement of the accused under Section 313 of Cr.P.C.  Defence has 

examined one witnesses . The case of the defence is of total denial. Thereafter, 

the learned court passed an order and acquitted   him as mentioned above. 

5. The accused/appellant  appellant feels highly aggrieved and dissatisfied 

with the impugned judgment and order dated 21.11.2014, passed by the learned 

Judicial  Magistrate  First  Class,  kamrup(M),  Guwahati.  According  to  him,  the 

learned  court   despite  the  prosecution  case  having  been  proved  beyond  all 

reasonable doubt,   it has acquitted the accused. It is further contended  that he 
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was abused with obscene words and thereafter he was assaulted with a stone by 

the accused/respondent No.2 who hit him on his hand and got injured. PW4 fully 

corroborated the testimony of on the point that the accused/respondent threw 

stone  to  the  informant/victim  and  he  has  further  explained  the  means  and 

methods in which the accused/respondent No.2 got injured. Though, PW2 and 

PW3 were not eye witnesses  to the incident did not any manner support the 

version of defence. PW5 is not an eye witness He reiterates the fact that the 

accused/respondent No.2 hit in the hand of the victim by a stone and there was 

swelling  on his hand. It is further contended that the learned Court  conducted 

trial in both the cases one arising out of an FIR lodged by the informant/victim.  

Although the trial court  convicted the victim in other case on trial. In this case 

the accused has been acquitted. 

6. I have considered all the submissions so advanced by the learned counsel 

for the appellant. 

7. In this case, the prosecution has examined the alleged victim as PW1 and 

he in  his  evidence has  stated  that  incident  occurred  at  around 9;30 a.m on 

24.05.2009. According to him, accused constructed a wall about twenty feet high 

for using it as garage on the boundary on his side. At first, his son and then he 

went to the house of the accused and challenged as to why he has not stopped 

the construction of wall; then the accused  used obscene words to him and also 

threatened him with dire consequences. He retaliated with the same gusto; then 

the accused picked up a stone and threw it towards him on his hand. He has 

further stated   then there was a scufle in between and the accused person fell  

down on the ground. The elder son of the accused took the accused to  hospital .

8. PW  2  is  a  reported  witness.  He  simply  stated  that  on  the  day  of 

incident ,he was at Jorhat. Coming back home, he heard that a quarrel took place 

in between the parties . His evidence does not help the prosecution in the least. 

9. PW3 is a neighbour. She in her evidence stated that on the eventful day, 

she heard exchange of hot words in between both the sides from her veranda. 

She has not seen the actual occurrence. She further stated that the accusued had 

sustained injury and the son of the victim took him to the hospital. 
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10. PW4 is Nipu Gogoi and in his evidence stated that on hearing hullah, he 

came out from the house and had seen accused Brajen Chakrabory   throwning 

stone  towards  the  victim.  He  has  further  seen  Brojen  Chakarobory  nephew 

coming there with another stone to the victim ;  then he tried to stop him ; then 

Brajen Chkaraborty fell down on the ground. Thereafter, the son of the victim 

took him to hospital. 

PW5 is Pabtria Das who in his evidence stated that he was about twenty feet 

away from the site of occurrence. He has seen the accused throwing a stone to 

the victim's hand. He has further stated that the accused fell down on the ground 

; thereafter he was taken to hospital.  In this case,  the defence adduced the 

evidence of Dilip Das a mason. He has stated that at the relevant time, he was 

working in the house of the accused  ;then the victim and his son came to the 

house of the accused ; then the victim chased them out of that place and also 

broke  the newly constructed boundary wall. He has further stated that the victim 

son and the victim threw a stone towards the accused. He has further stated that 

the victim's elder son took to the the accused to Pratiksha Hospital for treatment. 

11. Upon attentive analysis of the evidence on   record, it has surfaced that 

the victim has sustained injuries on his hand. It has appeared on the evidence on 

record that the victim and his son went to the house of accused raising objection 

to construction of a garage and the victim demolished the wall  by pushing it 

through his hand ; in such circumstance it is quite natural that he might have 

suffered injury on his hand by his own acts. From the evidence,it has  further 

surfaced that the victim sustained injury and has stated that the accused threw a 

stone to the informant ; his nephew came  with another stone but this witness 

tried to stop him. This part of his testimony finds no support from the evidence of 

other Pws. The learned trial  court has rightly disbelived the testimony of this 

witness. Another witness, PW5 stated that he has seen the hand of the informant 

swelled and it was bandaged. This part of his evidence is also no supported by 

any other Pws. The learned court has rightly belived the testimony of DW1 that 

the victim himself went to the house of the victim and broke the construction wall 

and he also threw a brick   causing injuries above his left eye.
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12. The learned court has rightly assessed the evidence on record and has 

rightly acquitted the respondent. The impugned judgment and order suffers from 

no illegality  and irregularity  and it  warrants  no  interference  from this  court. 

Having found devoid  of merit, this appeal stands dismissed.

13. Return the LCR along with a copy of this judgment to the learned court 
below.

14.     Signed,  sealed  and  delivered  in  the  open  court  on  this  18 th   day  of 

February, 2017 at Guwahati. 

  

                                                                                        (M. Ahmed)
                                                                                      Sessions Judge, 
                                                                                  Kamrup(M), Guwahati 
 

Dictated & corrected by me. 

 

  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati
 

 


