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             IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                Sessions Judge,
                Kamrup(M), Guwahati.

 

 

                                         Criminal Appeal No. 48 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

06.05.2014 passed by the learned Judicial Magistrate 1st Class,  Kamrup (M) at 

Guwahati, in C.R. Case  No. 4046c /2008.

 

       Sri Kalyan Phukan

                                                                                   ............  Appellant

- Vs – 

       Sri Kalyan Gogoi

       State of Assam 

                                                                                .............   Respondents

 Date of Argument     : 30.01.2017

Date of Judgment     : 20.02.2017

 Advocates who appeared in this case are:

Mr. A.H. Mullah : Learned  Advocate for the appellant.

Mr. G. Choudhury : Learned Advocate for the respondent No.1. 

Mr. H.K. Deka : Learned Public Prosecutor
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             J   U  D  G  M  E  N  T

1. This appeal  preferred under Section 374 of Cr.P.C. is directed  against the 

judgment and order dated 06.05.2014 passed by learned Judicial Magistrate First 

Class,  Kamrup,  Guwahati,   in  C.R.  Case  No.  4046C /08,   convicting 

accused/appellant  Kalyan Phukan and sentencing him to undergo S.I. for a term 

of 6 (six) months and also to pay compensation of Rs. 3,87,000/-  under Section  

138 of NI Act, i.d. of payment of compensation to under go S.I. for another six 

months. 

2. The brief facts which need to be brought on record for disposal of this 

appeal  may  be  stated  as  under;  the  complainant  Sri  Kalyan  Gogoi,  son  of 

Nilakanta  Gogoi  of  Dorikapar,  old  A.T.  Road,  P.S.-  Namtial  Pathar,   district 

Sivsagar, Assam presently he was resident of c/o Durga Prashad Baruah,  House 

No. 35, Bhaskar Nagar, Guwahati-21, P.S. Chandmari, district Kamrup(M), Assam, 

was  directed  by  the  accused/appellant  to  execute  construction  works  in 

connection with setting up  of mobile telephonic towers with a promise to him to 

pay his dues as soon as the accused/appellant received the  bills in this respect 

from the agency Viz, GTL (Reliance Telephony). After completion of said works, 

the accused/appellant received bills from his principal employer and he issued a 

cheque bearing No. 569219, dated 31.12.2007 for an amount of Rs. 3,27,000/- 

only  on  his  account  No.  09090100008418  in  the  bank  of  Boroda,  A.T.  Road 

Branch,  Guwahati  towards  partial  discharge  for  his  debts  and  liabilities  on 

account  of  the  said  work  done  by  the  complainant.  The  complainant/O.P. 

accordingly deposited the said cheque in his bank for encashment ; but the same 

was returned unpaid with memo dated 24.06.2008  as the accused did not have 

sufficient  funds  in  his  account  to  honour   the  said  cheque.  Thereafter,  the 

complainant issued legal notice to the accused on 26.06.2008 demanding the 

said amount of cheque ; but the accused/appellant failed to pay the amount, ; as 

such the complainant lodged this complaint  U/s 138 of NI Act. The accused was 

called   upon to  enter  the  trial  and upon his  appearance,   the  particulars  of 

offence under section 138 of the NI Act, 1881 was explained to him to which he 

pleaded not guilty and claimed to be tried. 
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3. The prosecution has examined as many as 4 (four) witnesses ; in counter 

the accused/appellant has examined  3(three) witnesses. Thereafter, the accused 

was subjected to examination u/s 313  Cr.P.C. wherein he asserted that  he did 

not have any liability. He has further asserted that he never issued any cheque in 

favour of the complainant. Rather the cheque book was lost in a journey and he 

reported  this  mater  with  the  police  agency  and  the  complainant  finding  it 

somewhere used the same and he lodged a false case. 

4. The learned trial court upon analysis of evidence on record, believed the 

complainant version and had convicted the accused/appellant and sentenced to 

imprisonment  with  compensation.  The  impugned  judgment  and  order  comes 

under  challenge  in  this  appeal.  It  is  contended  that  the  learned  trial  court 

committed  grave  error  in  law  as  well  as  facts  while  passing  the  impugned 

judgment  and order dated 06.05.2014 convicting the accused/appellant which is 

bad in law. It is further contended that  the learned court  did not consider the 

cross part of PW1 (complainant) while passing the impugned judgment and order 

convicting  the  accused/appellant   which  is  perverse  and  biased  and  for 

oversighting the said cross part of PW1(complainant), the impugned judgment 

and order  is  liable   to  be set  aside.  It  is  also  conteded that  the  vital  cross  

examination part of PW4 is not at all considered  by the learned trial court, while  

passing the impugned judgment and order dated 06.05.2014 ; as such the same 

is liable to be set aside. It is further contended  that the defence plea of loss of 

cheque  book  in  the  month  of  August  2007,  which  were  authenticated  by 

adducing  evidence  of  police  personel  of  concerned  police  station  and  the 

exhibited  document  of  defence  side   were  not  considered  while  passing  the 

impugned judgment. 

5. I have considered all these submissions with all attention. Upon critical 

analysis  of  the evidence on rcord,  it  has surfaced that   the complainant  has 

proved the cheque as Ext-1, Cheque return memo as Ext-2, demand notice sent 

to the accused/appellant as Ext-3. From his evidence it has transpared that there 

was a transaction in bewteen them pertaining to business of the accused. On 

24.06.2008 the cheque was deposited in his bank. The accused only suggested 

that he was having no liability and he has no business with him. Evidence of PW2 

and PW3 has corroborated the testimony of PW1 on material aspects. From their 
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evidence, it has surfaced that the accused/appellant directed the complainant  to 

execute construction works in connection with setting up of  mobile telephony 

towers at Sidli at Chirang District, Ledo and Lekhapani in the tinsukia district and 

the accused/appellant promised to pay him as soon as he recived the bills. Both 

these witnesses were involved in  such works constructing the mobile  towers. 

Deposing  as  DW1 accused/appellant  has  stated  that  the  complainant  worked 

under him. He had further stated he made payment of contract works. Thus from 

the evidence, it is apparent there was business transaction in between the sides. 

That a cheque bearing No. 569219 dated 31.12.2007 drawn on Bank of Baroda 

was issued in favour of the complainant stands corroborated from the PW2, PW3 

and PW4.  From the cross-examination of PW2 it has surfaced the cheque was 

issued on 31.12.2007 and it was given by the accused ; as such the cheque was 

post dated one. 

6. Evidence of  PW4 Sri  Rajendra Prasad Saikia,  Senior  Manager,  Bank of 

Boroda, A.T. Road Branch has revealed that the accused/appellant Kalyan Phukan 

is an account holder in their branch through account No. 09090100008418. He 

has further admitted that the Ext-1 is the cheque No. 569219 of their branch. 

From his evidence, it has further revealed that on 31.12.20007, the balance was 

Rs. 52/- only in his account. As per the record   on 24.01.2008 the aforesaid 

account holder by  using cheque No. 569220 had tried to withdraw an amount of 

Rs.  28,000/-,  but due to insufficient fund, the cheque No. 569220 was also 

dishonoured. It has further surfaced that the said account holder had instructed 

the bank for “stop payment” in respect of  two leaves of cheques starting with  

cheque No. 569211  on 22.06.2007. Again the said account holder had instructed 

the bank to stop payment in respect  of 8 nos. Of cheque leaves starting from 

cheque No. 569213 dated 26.06.2007 in which the dishonour of cheque is one of 

them. This witnesses has proved Ext-5   the account opening card of the account 

holder  namely  Sri  Kalyan  Phukan.  He  has  further  proved  Ext-6  the  account 

statement of A/C No. 09090100008418 starting from 25.03.2007 to 01.12.2007 

and he further proved Ext-7 the statement of the said A/C No. with effect from 

01.12.2007  to  30.06.2008.  On  29.10.2007,   the  cheque No.  569215     was 

presented  for collection, but the same was dishonoured for insufficient fund. In 

his evidence DW1 the accused appellant proved Ext-A certificate issued by the 



5

concerned out post in-charge.  DW1 had failed to furnish a copy of the Ext-A 

before the police about missing of cheque leave from 569214 to 569220. During 

the cross-examination of DW3, he admitted that the accused/appellant had not 

shown  him  any  document  in  support  that  he  undertook  bus   journey  from 

Guwahati to Sibsagar. From the evidence of DW2 ,it has surfaced that he could 

not say if Ramesh Kotoky investigated the matter. He has further pleaded his 

ignorance if he enquired about the authenticity of the claim that the accused had 

actually travelled from Guwahati to Sonpura, Gohaingaon. From the evidence of 

PW4, it has surfaced that  Cheque which was one of leaves of   cheque was used 

to withdraw an amount of Rs. 28,000/-, but the due to insufficient fund ,the said 

cheque No. 569220 was dishonoured. It has been rightly observed by the learned 

court that if the entire cheque book was lost, then how the account holder/ the 

accused  possessed  the  cheque  No.  569219  which  was  one  of  the  leaves  of 

cheque presented by the complainant before his banker for encashment.  From 

the evidence of DW3it is seen that  the missing of cheque book contained leaves  

from  569214 to 569220. If  it  is  so,  then how he at subsequent stage used 

cheque No. 569220 for encashment. The accused/appellant failed to prove that 

this cheque book was actually lost during journey. It may also be noted   at this  

stage, the complainant was not accompanying him in such journey ;  then how 

that particular  cheque got missing ; the accused has also no answer as to why 

he did not bring any criminal case against the complaint for alleged misuse of the 

said cheque by the complainant which he lost in the journey. It is not believable 

that  a prudent man will  carry signed   cheque book in a file while  he is  on 

journey.  It  clearly  shows that  the accused has   made a  concocted story to 

escape from his liability. 

7. In  K.N.  Beena versus Muniyappan and another  reported  in  AIR 2001, 

Hon’ble Supreme Court 2895, the Hon’ble Supreme Court has held that:-

“In our view the impugned judgment cannot be sustained at all. The judgment 

erroneously proceeds on the basis that the burden of proving consideration for a 

dishonoured cheque is on the complainant. It appears that the learned judge had 

lost  sight  of  Sections  118  and  139  of  the  Negotiable  Instrument  Act.  Under 

Section  118,  unless  the  contrary  was  proved,  it  is  to  be presumed that  the 

Negotiable  Instrument  (including  a  cheque)  had  been  made  or  drawn  for 
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consideration. Under Section 139  the court has to presume, unless the contrary 

was proved, that the holder of the cheque received the cheque for discharge, in 

whole or in part of a debt or liability. Thus in complaints under Section 138, the 

Court has to presume that the cheque had been issued for a debt or liability. This 

presumption is rebuttable. However, the burden of proving that a cheque had not 

been issued for a debt or liability is on the accused. This Court in the case of 

Hiten P. Dalal versus Bratindranath Banerjee reported in (2001) 6 SCC 16 has 

also taken an identical view. In this case admittedly the 1st respondent has led no 

evidence  except  some  formal  evidence.  The  High  court  appears  to  have 

proceeded on the basis that the denials/averments in his reply dated 21 st May, 

1993 were sufficient to shif the burden of proof on to the Appellant/Complainant 

to prove that the cheque was issued for a debt or liability. This is an entirely 

erroneous approach. The 1st respondent  had to prove in the trial,  by leading 

cogent  evidence,  that  there  was no  debt  or  liability.  The 1st Respondent  not 

having led any evuidence could not be said to have discharged the burden case 

on him. The 1st respondent not having discharged the burden of proving that the 

cheque was not issued for a debt or liability, the conviction as awarded by the 

Magistrate was correct. The High Court erroneously set aside that conviction. 

8. In this case, the accused/appellant has no challenged his signature on the 

cheque. In such circumstance presumption as envisaged in section 118 can be 

legally   drawn that the cheque was made or drawn for consideration on the date 

which the cheque bears. Section 139 of the Act enjoins   the court to presume 

that the holder of the cheque received it for the discharge of any debt or liability.  

The burden was on the accused to rebut the afoesaid presumption.  The accused 

has failed to rebut the said presumption in this case. 

9. In  P.  Dallal  versus Bratomdramatj  Banerjee reported  in  AIR 2001 SC 

3897, the Hon’ble Supreme Court has held  that:

“ Presumption that  cheque was drawn for discharge of  liability  of  drawern is 

presumption of law which ought to be raised leanrd Court in every case. Mere 

plausible  explanation  is  not  sufficient  on  the  part  of  defence,  but  true  of 

explaination is necessary.  The learned court rightly disbelieved the testimony on 

the point that the accused/appellant lost his cheque book bears his signature. 
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The  learned  trial  court  rightly  assessed  the  evidence  on  record  in  his  right 

perspective the impugned judgment and order from no illegality and irregularity 

and it warrants no interference  from this court. 

10.  Having found devoid of merit, this appeal stands dismissed. 

11. Return the LCR along with a copy of this judgment to the learned court 

below.

12.    Signed,  sealed  and  delivered  in  the  open  court  on  this  20th  day  of 

February, 2017 at Guwahati. 

 

 

                                                                                       (M. Ahmed)
                                                                                     Sessions Judge, 
                                                                                  Kamrup(M), Guwahati 
 

Dictated & corrected by me. 

 

  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati


