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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:        Md. M. Ahmed,
                   Sessions Judge,
                    Kamrup(M), Guwahati.
  

 

                       Criminal Appeal No. 89 of 2014

  

          The appeal  has  been  filed  challenging the judgment  and order  dated 

27.10.2014  passed  by  the  learned  Chief  Judicial  Magistrate,  Kamrup  (M)  at 

Guwahati, in G.R. Case No. 205/2009, under Section  326 of IPC.

 

       Alimuddin Ahmed

                                                               ............  Appellant

- Vs – 

      The State of Assam 

                                                           .............   Respondent

 

Date of Argument     : 04.02.2017

Date of Judgment     : 20.02.2017

 Advocates who appeared in this case are:

Mr. Z. Alam,         : Learned  Advocate for the appellant.
 

Sri H.K. Deka         : Learned Public Prosecutor. 

J U D G M E N T 

1. This  appeal  preferred  U/S  374  of  Criminal  Procedure  Code,  1973  is 

directed  against  the  judgment  and  order  of  conviction  and  sentence  dated 
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27.10.2014 passed by the learned Chief Judicial Magistrate, Kamrup (M) in GR 

Case No. 205/2009 U/S 326 of IPC whereby accused/appellant Alimuddin Ahmed, 

S/o Nuruddin Ahmed residing of Satgaon Nowapara, PS: Satgaon, Dist: Kamrup 

(M) was convicted  U/S 325 of  IPC and was sentenced  to  undergo rigorous 

imprisonment for a period of 3 years  and also to pay a fine of Rs. 10,000/- (Rs. 

Ten thousand)  in default to suffer rigorous imprisonment for 3 months.

2. Prosecution  case  in  brief  is  that  on  14.01.2009  complainant  Ijjat  Ali 

lodged a written ejahar before the O/C of Dispur PS alleging inter-alia that on 

that day at about 10/11 AM at Juripar Iddgah Field accused/appellant Alimuddin 

Ahmed, his brother Babu Ali, his father Nuruddin Ali and one Mansur Ali, friend of 

Babu Ali caused grievous hurt to his elder brother Rahmat Ali by means of dao, 

khukri.  The victim was fatally  injured and he was taken to Hospital  and was 

admitted there. On receipt of this FIR, O/C of Dispur PS registered a case vide 

Dispur PS Case No. 52/2009 U/S 326/34 IPC; investigation was set in motion. 

During  the  course  of  investigation,  the  I/O  visited  the  place  of  occurrence, 

recorded the statement of material witnesses, arrested the accused and caused 

his  production  before  the  court,  collected  injury  report  and  thereafter  upon 

concluding  investigation,  he  submitted  charge-sheet  against  the  aforenamed 

accused/appellant  having  found  sufficient  incriminating  materials  showing  his 

complicity  in  the  alleged  offence  punishable  U/S  326  of  IPC.  The  accused 

/appellant  responded   to  the  process  of  the  court;  he  appeared  before  the 

learned  trial  court   and  was  granted  bail.  Copies  were  furnished  to  him  as 

mandated  U/S  207  of  Cr.PC;  thereafter,  the  learned  trial  court  having  heard 

submissions  so  advanced  by  learned  counsel  of  both  the  sides  and  having 

perused  the  case  record  and  case  diary,  framed  formal  charge  against  the 

accused/appellant  U/S  326  of  IPC  and  read  over  and  explained  to  the 

accused/appellant to which he  pleaded not guilty and claimed to be tried. 

3. In this case the prosecution has examined 7PWs including M/O and I/O; 

after this process of recording evidence of the PWs, so adduced from the sides of 

the  prosecution  was  concluded,  the  accused/appellant  was  subjected  to 

examination as warranted U/S 313 of Cr.PC with respect to all the incriminating 

circumstances   surfaced against him in the evidence on the record. His plea was 

of total denial and false implications.
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4. He however, adduce the evidence of one witness i.e. DW1 from whose 

evidence, it has surfaced that on the day of incident in the morning hour the 

victim assaulted the accused/appellant and took him to his house and confined 

him there. Thereafter, the learned trial court having heard argument so advanced 

by learned engaged counsel of both the sides believed the prosecution story and 

had convicted  the accused/appellant U/s 325 of Cr. PC by taking aid of Section 

222 sub section 2 of Cr.PC and sentenced him to jail term as well as saddled him 

with sentence of compensation. The impugned judgment and order comes under 

challenge  with  this  appeal;  the  accused/appellant  feels  highly  aggrieved  and 

dissatisfied of the same and he has preferred this trial assailing the impugned 

judgment and order on various grounds.  

5. According to the accused/appellant the learned trial court erred both in 

law and facts while rendering the impugned judgment and order which does not 

warrant conviction of the appellant/ accused for offence U/S 325 of IPC. It is 

further contended that the learned trial court came to an erroneous finding of 

guilt  by mis-appreciating the evidence on record and has also failed to take into 

account  important piece of evidence going in favour of the accused/appellant 

which cused serious miscarriage of justice. It is further contended that in this 

case investigation was perfunctory and it has caused serious prejudice to the 

accused /appellant in defending himself in the case.  He also contended that  the 

learned trial  court overlooked serious variation and inconsistency between the 

evidence of PW1 and PW2. On the one hand PW1 has stated that the incident 

took place  near  Satgaon  Iddgah Field  whereas  PW2 stated  that  the  incident 

occurred near Juripar Iddgah Field. Thus, there is contradiction in between both 

the evidences of PW1 and PW2, on the matter of exact place of occurrence. It is 

further contended that the learned trial court further overlooked the evidence of 

PW2  who  deposed  that  he  had  not  seen  the  occurrence  and  in  such 

circumstances,  the source of his information ought  to have been  ascertained 

and it was not done so ; as such the evidence of PW2 is rendered untrustworthy  

and  it  should  not  have  been  believed  by  the  learned  trial  court.  It  is  also 

contended that PW2 deposed that Rajat Ali, PW5 submitted the alleged weapon 

of assault before the police authority. He also deposed that he put his signature 

in the seizure list vide Exhibit 2(i) without being aware as to why  he puts such 

signature on that paper. Further, PW5 deposed that during the alleged incident of 

offence, he caught hold of the knife and the handle of it remained in the hand of  
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the  accused/appellant.   PW  6  deposed  that  he   seized  weapon   from  the 

accused/appellant.  The seized weapon was a knife with handle. The learned trial 

court though rightly held that the exhibited knife could not be the weapon for  

assault of the alleged offence; however, learned trial court erred in law by not 

questioning the credibility of the prosecution witnesses on the basis of the above 

aberrations in their depositions. It is further contended that  PW3 in his evidence 

has stated that the injury of PW1 might be caused by accidental fall on sharp 

instrument, like glass etc.; but it was not considered properly by the learned trial 

court. It is also contended that evidence of PW1, PW2, PW3, PW5 and PW6 are 

not  credible  and  conviction  of  the  accused/appellant  on  the  basis  of  such 

evidences is not sustainable in law. It is contended that the injury report bore the 

date as on 14.02.2009, the alleged occurrence took place on 14.02.2009 so there 

is a serious variation in this document. Furthermore, injury report did not bear 

the case No. of the police station and as such the same is not admissible in law. 

It is further contended that there is no eye witnesses for the alleged crime; the 

credibility of the lone eye witness is doubtful as he deposed that he is a friend of 

the victim ; in such circumstances, he may be held to be an interested witness 

and his evidence should have been assessed with all attention ; but it was not 

done so.  During hearing stage,  the learned counsel  of  the accused/appellant 

reiterated  all  the  above  mentioned  facts  and  finally  to  strengthen  all  such 

submissions, he has placed before this court the following judgments-

1. Kipa Sero, v. State of Arunachal Pradesh, 2005(4) GLT 86

2. Bakul Rani Das And Ors- v.- State of Tripura, 2009(4) GLT 958

3. KIMGANGTE v. State of Manipur, 2006(3) GLT 356

6. I have gone through all the aforementioned judgments ; going back to 

the materials  in the case record, it is seen that the prosecution has alleged that 

on  14.01.2009  at  about  10/11  AM at  Juripar  Idgah  Field  accused  Alimuddin 

Ahmed his father, brother and one other person attacked  Rahmat Ali by means 

of sharp cutting weapon;  said Rahmat Ali  received grievous injury and he was 

subsequently hospitalized at GNRC. As Rahmat Ali  was the alleged injured his 

evidence assumes much significance and it must be given due waitage ; deposing 

as PW1 Rahmat Ali, the injured has stated that the alleged incident took place on 

14.01.2009 at about 10/11 AM at Satgaon Iddgah Field; on that day he was 



5

returning from Radha Nagar by riding his motor bike ; on the way, he noticed a 

cricket match  going on at the Idgah Field ; then  he stopped his bike to enjoy 

the  said  match  ;  as  soon  as  he  parked  his  motor  bike  accused  /appellant 

Alimuddin  Ahmed assaulted him by khukri ; he ran ; for his life ; the accused did 

not relent and he started chasing the victim and at the same time he started 

giving blows. These blows fell in his right hand and leg . PW5 Rajat Ali was there 

and seeing the life of PW1 in danger he rushed forward and tried to snatch the 

weapon from the hand of the accused/appellant. In this scuffle he suffers some 

injury on his hand. PW1 did not implicate other FIR named accused persons as 

according to him , they did not take part in this assault. He has further stated 

that  he  was  admitted  at  GNRC  Hospital;  he  received  fracture  injury.  Doctor 

operated upon him and fitted iron plate. He has further stated that he had a city 

bus and on the day of incident, in the morning hour  he was in search of his 

driver when he noticed younger brother of the accused Hatlu shouting on the 

road under influence of liquor and his father assaulting him and he tried to make 

intervention  and asked the father of the accused to take Hatlu to his house. At 

that  time  Hatlu  grabbed  his  shirt  and  tore  off   some  buttons  ;  then  the 

accused/appellant slapped him twice and according to him it must be the reason 

why he was assaulted by the accused/appellant. In his cross-examination he has 

further stated that about two years  back his city bus dashed against the motor 

bike  of the accused/appellant  and when the accused/appellant and his family 

members  asked him to repair the said motor bike, he ill treated them all. He 

denied the  suggestion that on the day of incident he physically assaulted Hatlu, 

took him to his house and kept him  confined there. He has further denied that  

when the father  of  Hatlu  went  to  his  house to  bring  his  son back,  then  he 

misbehaved with him ; to prove the fact that on the day of incident,  the victim 

assaulted Hatlu , the defense examined  one Rahim Ali  as DW1, from whose 

evidence is simply surfaced  that on the day of incident in the morning hour, he 

met the alleged victim who assaulted him and took him to his house and kept 

him  confined there ; but from the evidence of the DW1 as well as from the 

evidence  of the PWs, it  appears that no criminal  case was filed against the 

injured victim for the said assault he made upon Hatlu. This part was well taken 

care  of  by  the  learned  trial  court  and  the   trial  court  has  rightly  drawn   a 

presumption that the alleged incident  which took place on that  day at about 

10/11 AM, was a result of the incident that happened in the morning hour on that 
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day. From the evidence of PW1 the name of one Rajat Ali has surfaced ; now 

turning our attention to the evidence of PW5 the said Rajat Ali ,we have found 

that  he  is  a  friend of  the  victim and he in  his  evidence has  stated  that  on 

14.01.2009 at about 10 AM some boys were playing cricket match at Satgaon 

Idgah Field and he was enjoying the match. He has seen that PW1 Rahmat Ali 

kept his bike there; the accused/appellant started assaulting him and he also 

started  chasing  the  victim  PW5  and  has  seen  a  knife  in  the  hands  of  the 

accused ; he had also  seen the accused /appellant giving blows to PW1 Rahmat 

Ali by means of knife and Rahmat Ali fell on the ground ; then he caught the 

knife of  the accused ; then some other persons came there and he caught him 

back and tried to snatch away the knife from the hands of the accused.  The 

handle  of  the  knife  got  disconnected  from  the  front  part  and  the   handle 

remained in the hands of the accused.

7. Subsequently, PW5 deposited the said weapon to the I/O of the instant 

case.  However, it is negatived by the I/O PW6 who has very categorically stated 

that  after taking rein  of the task of investigation ,he found the accused at the 

PS and it was  the accused who himself had deposited a khukri which he seized 

vide a seizure list. Thus, we have found that there is a conflicting evidence as 

regards the deposit of the weapon; this part of the matter was addressed by the 

learned trial court in para 20 of the judgment. It has been rightly held by the 

learned trial court  that the weapon  exhibited  at the trial stage was not the said 

khukri  by  which blows were inflicted upon the victim as the said khukri  was 

having a handle but PW 5 in his evidence has stated that when he  tried to 

snatch the weapon from the hands of the accused the handle got disconnected 

and the frontal portion remained in his hand. It is contended by the  learned 

counsel for the accused/appellant that the evidence of PW1, PW2, PW3, PW4, 

PW5,  and  PW6 is  not  credible   evidence  and  it  should  not  be  relied  upon. 

However, upon critical  analysis of evidence of these witnesses, it is found that 

their evidence has a ring of truth and it is believable  and the learned trial court  

has  rightly  relied  upon  evidence  of  these  witnesses  to  record  the  order  of 

conviction . In this case PW1 the alleged victim, had suffered cut injury on his leg 

and had to undergo operation and had to face the trauma.  He will be the last 

person  to let off the real assailant and rope  in an innocent person. The matter 

would have been otherwise if, there is no corroborative evidence supporting the 

version as narrated by the PW1. We have found there is  the evidence of PW5, 
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who  has  seen  the  actual  occurrence  and  who  was  present  at  the  place  of 

occurrence  at  the  relevant  time  and  his  presence  there  comes  under  no 

challenge ; though he is the friend of the victim; it cannot be a ground to discard 

his evidence that remains unshattered and undemolished.  Though, in the injury 

report date of the examination was wrongly inserted, it has no serious effect on 

the prosecution case as in the very next breath,it is clarified by the doctor who 

cleared the cloud  by emphatically stating that the date was wrongly inserted as 

on 14.02.2009 ;rather it should have been 14.01.2009. It is also a fact that in the 

injury report case No of the PS was not mentioned; upon going through exhibit 3 

injury report ,it is found that the submission of the learned counsel on that point 

is substantiated as there date is  not mentioned as regards PS  ; However, upon 

evaluation of evidence of PW3 it has emerged that on 14.01.2009 while PW3 Dr. 

Ankur  Hazarika  was  on  duty  as  senior  consultant/Head  of  Department  of 

Orthopedics of GNRC, Guwahati he at around 12.00 or 12.30 at noon examined 

PW1 Rahmat Ali being escorted by  police; this version remains unshattered and 

it is not controverted ; if it is so, then it can be easily infered  at that time when 

PW1 was examined by PW3 Dr.  Ankur Hazarika at GNRC Hospital  police was 

there.  It  clearly shows that the victim was brought to the Hospital  by police 

personnel. The evidence of PW3 is taken aid to probabilise version that the injury 

suffered by the victim may be caused by accidental falls on such instrument like 

glass etc. The accused is aggrieved as the learned trial court has not considered 

this matter ; to meet this contention, I have perused the evidence of PW3 and 

have found that at the fag end of his deposition, PW3 has observed that the 

injuries sustained by the  victim might have been caused by accidental fall on 

sharp object like glass etc. When this court considers this matter in the back drop 

of the evidence of PW3, it cannot  but be held without any hesitation that the 

fracture injury suffered by the victim was caused by heavy weapon ; though the 

doctor has stated that the weapon must be a sharp weapon, but it was discarded 

by the learned trial court vide its observation made against the para 28 of the 

judgment. According to the learned trial court  evidence of the alleged victim 

(PW1)  and Rajat  Ali  (PW5),   shows that  the accused caused injuries  to  the 

alleged victim by means of a khukri and deposed that he performed operation. 

However, he remained silent whether the injury was cut injury or not. It is rightly 

observed by the learned trial court if the injury  was cut injury definitely there 

would have been some stitches but none of the PWs has deposed that stitches 
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were  given  on  the  seat  of  the  wound  of  the  alleged  injured  .  It  is  further 

observed by the learned trial court that the alleged injured has deposed that the 

accused gave a blow by means of khukri,  it is rightly observed by the learned 

trial court if the accused got blows with the sharp side of the khukri  then the 

injured would have received cut injury with bleeding and in such circumstances 

doctor would have given stitches as the doctor found Tibula and fibula in broken 

condition. However, there is no evidence of any cut injury ; the doctor  simply 

detected fracture  injury. So, from the same it is apparent that the accused gave 

blows to the PW1 with the blunt side of the khukri. There is no dispute to the 

fact that the injured suffered fracture injury in his right leg and he was operated 

upon; though the case was initially registered U/S 326 of IPC and trial was also 

taken  thereunder  but  in  view of  section  320 of  IPC,  where  grievous  hurt  is 

defined, the learned trial court has observed and it is rightly so that as because 

the case comes within the ambit of seventhly of section 320 of IPC, section 325 

of IPC will be attracted. The learned trial court by taking aid of section 222 (2) of 

Cr.PC convicted the aforenamed accused/appellant U/S 325 of IPC. This court 

finds no illegality on this finding; thus in view of the aforesaid discussion this 

court is of  opinion that the prosecution has succeeded to establish the guilt of 

the accused/appellant for alleged commission of offence U/S 325 of IPC beyond 

all reasonable doubts. The learned trial court has rightly convicted the accused 

U/S 325 of IPC and this conviction suffers from no illegality or infirmity. Now we 

come to the sentencing part ; it is contended by the learned defense counsel that 

there is enmity  in between the sides and on the very morning  of the day of 

occurrence, a quarrel ensued in between  the accused/appellant and the victim 

that must have evoked extreme anger in the mind of the accused/appellant and 

to  avenge the treatment  meted out  to  Rahim Ali  who was assaulted  by the 

afrorenamed victim on the eventful day, the accused might have overstepped is 

anger and has assaulted  the victim on the eventful day in the Idgah Field . It 

occurred out of strong provocation and it may be treated as retaliation ; the 

accused /appellant is now repentant and he during his examination on the point 

of sentencing had submitted before the learned trial court that he would lead a 

peaceful life in future and prayed to the court to give him a  chance  to rectify 

himself; the accused has been sentenced to RI for 3 years and also directed to 

pay a fine of Rs. 10,000/- (Rs. Ten thousand) in default, to suffer another part of 

3 years RI. Both the accused and the injured live in the same locality; if the 
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accused goes to jail the animosity that exists as of now will certainly intensify. 

The accused  now promises to lead a peaceful life and he beg for a chance to 

rectify himself. In such circumstances justice would be fairly and squarely done if 

the  convict  accused  is  given  the  benefit  under  the  salutary  provisions  of 

probation of Offenders Act. Having so observed, the sentence so imposed by the 

ld  Trial  Court  is  hereby set-aside  by  affirming the order  of  conviction with  a 

direction to learned trial court to consider extending benefit under the probation 

of offenders Act on his appearance before the learned trial court  after receipt of 

this case record. It is accordingly ordered; this appeal is partly allowed. 

8. Send back the called for case record along with a copy of this judgment 

to the learned trial court.

9. Signed,  sealed  and  delivered  in  the  open  court  on  this  20th day  of 

February, 2017 at Guwahati. 

 

 

                                                                                        (M. Ahmed)
                                                                                      Sessions Judge, 
                                                                                 Kamrup(M), Guwahati 
 

    Dictated & corrected by me. 

 

  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahati


