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JUDGMENT 

BRIEF FACTS OF PROSECUTION’S CASE 

 

1. On 26.01.2013, the informant had lodged an F.I.R stating inter alia that 

on 25.01.2013 at about 11:30 a.m., accused persons trespass his land 

and destructed his boundary post and wire fence. As such, he had 

sustained loss. Hence, the informant has filed the instant case for taking 

necessary action.  

 

INVESTIGATION 

 

2. On receipt of ejahar, the police registered a case P.S 12/13. After 

completion of investigation, the police submitted a charge-sheet for the 

offence under section 447/427/34 of Indian Penal Code (hereinafter 

referred to as ‘IPC’) against the accused persons namely PRASENJIT 

DEKA and MINATI DEKA 

 

APPEARANCE OF THE ACCUSED PERSONS 

 

3. The accused persons were called upon to enter trial and upon their 

appearance, copies of relevant documents were furnished to them u/s 

207 CrPC.  

 

SUBSTANCE OF ACCUSATION AGAINST THE ACCUSED PERSONS 

 

4. Considering the relevant documents and hearing both parties, substance 

of accusation u/s 447/427/34 of IPC have been stated to the accused 

persons to which they pleaded not guilty and claimed to be tried. 
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WITNESSES EXAMINED and DOCUMENTS EXHIBITED 

 

5. The prosecution examined (6) witnesses and exhibited no 1 (one) 

documents. Defence examined 3 (three) witnesses and exhibited 4 (four) 

no of documents.  

 

EXAMINATION OF THE ACCUSED PERSONS 

 

6. The accused persons have been examined u/s 313 of Cr.P.C. All the 

incriminating materials found are put to them. Their plea is of total denial. 

Defence stated to adduce evidence. 

 

POINTs FOR DETERMINATION 

 

a. Whether, on 25.01.2013 at about 11:30 a.m., the accused persons 

namely Sri PRASENJIT DEKA and Smti MINATI DEKA, in furtherance 

of their common intention, committed criminal trespass, by entering into 

the premise of informant and thereby committed an offence punishable 

u/s 447/34 of IPC? 

 

b. Whether, on the said date and about said time, the said accused 

person, in furtherance of their common intention caused mischief by 

damaging to the tune of Rs 50/- (Fifty rupees only) or more and thereby 

committed an offence punishable u/s 427/34 IPC? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

EVIDENCE OF P.W.1 [THE INFORMANT] 

 

7. P.W.1, Sri ANIL CH MEDHI has deposed that he is the informant of this 

case. The incident took place on 25th day of January, 2013 at about 11:30 
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a.m. He added that his boundary land measuring 4 bigha, 1 katha and 6 

lessas were surrounded by wire fence and boundary post. However, the 

accused persons had destructed the same. The destructed items cots 

around Rs 50, 000/-. He lodged an F.I.R for the incident. Police recovered 

broken wire fence from the house of the accused persons. Police had 

interrogated him.  

EVIDENCE OF P.W.2 

 

8. P.W.2, Sri HANGSHA DEKA has stated that he could not remember the 

name of the informant. However, he knows the accused persons. The 

incident took place in the year 2013 at about 10:00-11:00 a.m. at a 

paddy field, Gurung, Karaiguri. He has witnessed that the accused 

persons had broken the wire fence of owner of the land and took it along 

with them. Police arrived at the spot and interrogated him.  

 

EVIDENCE OF P.W.3 

 

9. P.W.3, Sri SRINIVAS SARKAR has stated that he knows the informant 

as well as the accused persons. The incident took place on the 26th day. 

However, neither could he remember the month and the year of the 

incident. He added that there is one plot of land near his house. At about 

10 a.m., the accused persons went to the said plot of land. The accused, 

Sri PRASENJIT DEKA was breaking some pucca post. He added that he 

does not know the owner of the land on which the pucca post existed. 

However, he admitted to have witnessed the accused persons at the 

place of occurrence.   

 

EVIDENCE OF P.W.4 

 

10. P.W.4, Sri BHUBNESWAR BARUA has stated that he knows the 

informant as well as the accused persons. The incident took place in the 

year 2013. The informant cultivated in the disputed land. Dispute arose 

because of breaking of boundary post and wire fence. Informant had 
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showed him documents claiming the disputed land. He admitted not to 

have witnessed the incident. The informant informed him that the 

accused persons had broken the boundary fence and wire fence which he 

raised in his land.  

 

 

EVIDENCE OF P.W.5 

 

11. P.W.5, Sri PURNA BARUA has stated that he knows the informant as 

well as the accused persons. He does not know the date of the incident. 

However, the incident took place at Karaiguri. The accused persons had 

broken the boundary post and wire fence of the informant on his land at 

Karaiguri. He has witnessed the incident. The accused persons present in 

the court committed the alleged act. After the incident, he had informed 

the matter to the informant. After having received the information, the 

informant rushed to the place of occurrence and subsequently police 

arrived. Police recovered wires from the house of the accused person 

namely Sri PRASENJIT DEKA on the next day.  

 

EVIDENCE OF P.W.6 

 

12. P.W.6, Sri TARUN TALUKDAR has stated that Sri JYOTI MILI, O/C of 

Khetri P.S endorsed him to carry out the investigation. He visited the 

place of occurrence and seized the broken post and wooden fence and 

given the same in zimma to the zimmadar. He prepared the sketch map 

and recorded the statement of nearby witnesses. In order to ascertain the 

plot of land, he had called for status report from Circle Officer, Kamrup 

(M).  
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CROSS-EXAMINATION BY DEFENCE 

 

CROSS-EXAMINATION OF P.W.1 

 

13. P.W.1 has stated that he is not the author of the F.I.R. The F.I.R was 

written by someone else. He lodged the F.I.R on 26.01.2013. However, 

he admitted not to have stated the reason behind the delay in lodging the 

F.I.R. The dag no and patta no of the disputed land is 37 and 307 

respectively. He added that he was at his office at the time of incident. 

After receiving the information, he rushed to the place of occurrence. He 

has deposed that the disputed land was in the name of his father. He 

admitted not to have stated the name of the person who informed him 

about the incident. The distance between his house and place of 

occurrence is about 4 km. The disputed land is cultivated land. He knows 

the father of accused no-1 and husband of accused no-2 namely Sri 

PILURAM DEKA. He denied having knowledge if PILURAM DEKA and the 

accused persons were cultivating on the disputed land as Ryoti. He forgot 

as to when the disputed land become Myadi Patta. He has deposed that 

Sri PILURAM DEKA lodged one case under Tenancy Act before D.C Court, 

Kamrup (M) bearing Tenancy case no-68/13. After receiving notice, he 

appeared before the concerned court. He denied having knowledge about 

the fact that the Circle Officer of Sonapur Revenue Circle submitted a 

report before D.C Court, Kamrup (M) dated 27.06.2013, 16.10.2014 and 

02.11.2015 where it was stated that the disputed land belonged to Sri 

PILURAM DEKA. However, he admitted to have received information from 

Circle Officer, Sonapur Revenue Circle that the Hon’ble D.C Court directed 

the possession of the disputed land in favour of Sri PILURAM DEKA and 

also directed him to pay 50 times of the revenue to Sri PILURAM DEKA. 

He added that since the disputed land belonged to him, therefore, he did 

not deem it fit to send notice to PILURAM DEKA to convert the land into 

Myadi Patta. He has stated that on 26.01.2013, he did not go to 

dispossess Sri PILURAM DEKA from the disputed land. He does not know 

if Sri PILURAM DEKA lodged any case for alleged dispossession. He 
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admitted that the accused persons had cultivable land towards the south 

side of the disputed land. P.W.1 admitted that he did not submit 

documents to prove that he incurred a loss of Rs 50, 000/-. He denied the 

suggestions put forwarded by defence.  

 

CROSS-EXAMINATION OF P.W.2 

 

14. P.W.2 has stated that at the time of incident he was at the place of 

occurrence. He does not know the dag no and patta no of the disputed 

land. He added that he does adhi cultivation on the disputed land. He 

does not know the owner of the said land. He knew the father of accused 

no-1 and husband of accused no-2 namely Sri PILURAM DEKA. He does 

not know if the disputed land is Ryoti and that informant and accused 

persons engaged in a tussle when the former tried to occupy the land 

forcefully. Since he was performing adhi cultivation on the disputed land, 

therefore, he knows that the said land belonged to the informant. He 

denied the suggestion put forwarded by defence.  

 

CROSS-EXAMINATION OF P.W.3 

 

15. P.W.3 admitted that he does not know the reason behind the incident. 

Moreover, he did not inform anyone about the incident. He knows the 

father of accused no-1. He admitted not to have known the contents of 

Ext-2. At the time of incident, he was alone. He does not know to whom 

the disputed land belongs to. He admitted not to have stated before 

police that accused persons trespass the land of the informant. He does 

not have any idea if the informant tried to occupy the land from the 

accused persons.  

 

CROSS-EXAMINATION OF P.W.4 

 

16. P.W.4 has stated that he does not know the date and month of the 

incident. He had received the information about the incident from the 
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informant. Informant told him that disputed land belongs to him. He 

knows Sri Piluram Deka. He does not know if the accused persons were 

cultivating in the disputed land prior to 2013. He admitted not to have 

known any court case going on between the informant and the accused 

person. 

 

CROSS-EXAMINATION OF P.W.5 

 

17. P.W.5 has stated that the land of the informant situated near his place. 

He added that informant is not his relative. He does not have any 

knowledge to whom the disputed land belongs to. He has stated that he 

informed the matter to the informant on the next day as he did not have 

any mobile phone to inform immediately. P.W.5 deposed that the accused 

persons used axe to destruct the boundary post and wire fence. He 

admitted not to have much knowledge about Ext-2. The broken wire 

fence was lying on the place of occurrence after the incident. He knows 

Sri Piluram Deka. He does not know if he was cultivating on the said land. 

Moreover, he does not know if any court case was going on between the 

informant and the accused.  

 

CROSS-EXAMINATION OF P.W.6 

 

18. P.W.6 has stated that he had sent a notice to Circle Officer asking for a 

report regarding the owner of disputed plot of land. Later on, he came to 

know that it belongs to the informant, Sri ANIL MEDHI. He had seized the 

items from the place of occurrence as mentioned in the seizure list. The 

F.I.R was given on the next date of incident. The O/C registered the case 

on the next day of incident. He admitted not to have given any ownership 

document. He found the witnesses from the place of occurrence. They 

are nearby people. He denied the suggestions put forwarded by defence.  
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EVIDENCE FOR DEFENCE 

 

EVIDENCE OF D.W.1 

 

19. D.W.1, Sri PILURAM DEKA has stated that the allegations against the 

accused persons are totally false and baseless as the disputed land is 

Ryoti land. He had received the necessary orders to submit premium. The 

said land was in existence since the time of his father. He cleared paying 

all the taxes.  

 

EVIDENCE OF D.W.2 

 

20. D.W.2, Sri SUSHIL BISWAS has stated that the disputed land is situated 

infront of his house. The said land belongs to Sri PILURAM DEKA. He 

added that he did not witness any tussle/altercation. Moreover, he did not 

heard about any incident. 

 

EVIDENCE OF D.W.3 

 

21. D.W.3, Sri SIDDESWAR DEKA has stated that PILURAM DEKA was in 

possession of the land. Neither did he witness nor heard about the 

incident alleged. He does not know the informant.  

 

CROSS-EXAMINATION BY PROSECUTION 

 

CROSS-EXAMINATION OF D.W.1 

 

22. D.W.1 has stated that incident must have taken place on 25.01.2013. On 

the said date, while the accused persons were working at the place of 

occurrence, the informant engaged some ruffians to occupy the said land. 

At that time, informant was not at the spot. He had lodged one case to 

this effect but police did not register the same. His father borrowed the 

disputed land on mortgaged. But he could not specify the purpose behind 
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the same. He admitted not to have submitted any documents to prove 

that he attempted to file F.I.R. Even though he was asked to submit 

premium but he could not pay the same as he was asked to pay it in 

cash. At the time of incident he was not present at the place of 

occurrence. He denied the suggestion put forwarded by defence. He 

added that he was in possession of the land which belonged to one Anil 

Barua. 

 

CROSS-EXAMINATION OF D.W.2 

 

23. Prosecution denied to cross-examine the said witness. 

 

CROSS-EXAMINATION OF D.W.3 

 

24. D.W.3 has stated that he heard about the incident from nearby people. 

However, he does not have any detailed information about the incident. 

 

THE LAW 

 

CRIMINAL TRESPASS 

 

The points requiring proof are:- 

 

That the complainant had possession of the property in question 

That the accused entered into or upon the property, or that he unlawfully 

remained thereafter having lawfully entered therein or thereon 

 

That he so entered or remained there with the intention- 

i. to commit an offence; or 

ii. to intimidate, insult or annoy the person in possession 
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25. ‘Property’ in this section means immovable corporeal property and not 

incorporeal property such as right of fishery or right of ferry. The person 

must be in actual possession of some person other than the alleged 

trespasser. The offence can only be committed against a person who is in 

actual physical possession of the property in question. If the complainant 

is not in actual possession of the property then this offence cannot be 

committed.  Moreover, it must be established that the entry was with 

requisite intention. Criminal trespass depends upon the intention of the 

offender and not upon the nature of the act. Trespass is an offence only 

if it is committed with one of the intents specified in the section. In order 

to establish that the entry on the property was with intent to annoy, 

intimidate or insult, it is necessary for the Court to be satisfied that 

causing such annoyance, intimidation or insult was the main aim of the 

entry. It is not sufficient to show merely that the natural consequence of 

the entry was likely to be annoyance, intimidation or insult and this was 

known to the accused. 

 

26. The allegations levelled by prosecution are quite clear. Now, the question 

arises how far the prosecution has been able to discharge their burden. 

The incident is confined to trespassing the land of the informant and 

destructed boundary post and wire fence by accused persons. Before 

going into the burden of proving destruction, let me analyse whether 

prosecution has been able to prove the act of trespass. However, before 

proving the act of trespass, it is required to prove that the informant was 

in actual possession of land in question. Merely alleging that accused 

persons trespass the land of the informant is not enough.  

 

27. On perusal of evidence of informant, he merely stated how much land he 

possessed and that it was surrounded by boundary post and wire fence. 

During his cross-examination, he stated that the disputed land belonged 

to his father. He admitted to have known Sri PILURAM DEKA, the one 

who is claiming possessory right over the disputed land. He also admitted 

that Sri PILURAM DEKA lodged one case under Tenancy Act before D.C 
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Court, Kamrup (M) bearing Tenancy case no-68/13. After receiving 

notice, he appeared before the concerned court. P.W.2 deposed that land 

belonged to P.W.1. But, during cross-examination, he contradicted his 

stand and deposed that he does not know to whom the disputed land 

belonged to. Again, he changed his position and stated that since he was 

doing Adhi cultivation, therefore, he knew that it belonged to the 

informant. P.W.3 admitted that he does not have any information 

regarding the owner of the disputed land. P.W.4 has deposed that 

informant had showed him certain documents claiming the said land. 

P.W.5 was silent as to whom the disputed land belongs to in his 

examination in chief. However, during cross-examination, he clearly 

stated that he does not know to whom the disputed land belongs to.  

P.W.6, the I.O called for a report from Circle Officer to ascertain the 

actual possessor of the land in question. During cross-examination, P.W.6 

merely stated that he received the information that the disputed land 

belongs to the informant. But, he admitted that he did not submit to 

prove the fact that informant was in possession of the disputed land at 

the time of possession.  

 

28. To clarify the stand, defence examined three witnesses and everyone in 

same tune corroborated that D.W.1, i.e. PILURAM DEKA was in 

possession of the land at the time of incident.  

 

29. Having discussed about the person in possession of land, let me now 

discuss about the alleged act of destruction of boundary post and wire 

fence at the place of occurrence. First of all, informant admitted that he 

did not witness the incident as he was at his office during the incident. He 

came to the spot after receiving the information. Similarly, P.W.4 

admitted that he did not witness the incident. However, P.W.2, P.W.3 and 

P.W.5 deposed that they have witnessed the act of destroying the 

boundary post and wire fence from the place of occurrence. After going 

through the facts along with evidence on record, let me go  through the 
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statutory requirement to warrant conviction against the accused u/s 427 

of IPC. 

 

30. For an offence under Section 427 IPC, five ingredients are necessary 

 

a. That the thing in question was property 

b. That the accused caused its destruction or such change therein, or in 

the situation thereof, as has destroyed or diminished its value of utility, or 

affected it injuriously 

c. That the accused did so intending or knowing that he was likely to 

cause loss or damage to the public or to any person 

d. That such loss or damage was wrongful 

e. That the loss or damage amounts to at least Rs 50/- (Fifty rupees only) 

 

31. Mischief has been defined in Section 425 IPC. Simple mischief has been 

made punishable by Section 426 IPC when by such mischief loss or 

damage caused is of Rs 50/- or more Section 427 is attracted. In 

calculating the value of the damage caused damage done to several 

things may be added together, provided the things are damaged at one 

and the same time, or so nearly at the same time as to form one 

continuous transaction. 

 

32. After going through the evidence, even though prosecution manage to 

bring three eye-witnesses who witnessed the act of destruction of 

boundary post and wire fence, but prosecution did not give any evidence 

to prove the cost of damage. Even though informant stated that the 

articles damaged would cost around Rs 50, 000/- or more but there is 

nothing on record to substantiate the same. Even if it is presumed that 

damage of boundary post and wire fence would cost Rs 50/- above but 

there is doubt as to whether the informant was legally entitled to the said 

items. Wrongful loss as defined in Section 23 of IPC means loss or 

unlawful means of property to which the person losing it is legally 

entitled.  
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33. To constitute trespass, it must be proved that informant was in 

possession of the land and that accused persons trespass it with the 

intents mentioned in Section 447 of IPC but prosecution failed to prove 

the same. If the aggrieved cannot prove that he was in possession of the 

land at the time of incident, there is no question of trespass. Simply 

proving the act of destruction is not enough. 

 

34. It goes without saying that prosecution must prove its case beyond 

reasonable doubt. Once the prosecution discharged its burden, then the 

burden shifts to defence. After going through the defence evidence along 

with documentary proof, the defence was able to shake the facts alleged 

by prosecution by raising the doubt that informant was not in possession 

of the land. In fact it was the accused who were in possession which was 

clearly evident from Ext-A to Ext-D. Nevertheless, the defence by accused 

will come later on as prosecution in the instant case failed to stand on its 

own footing. The evidence concentrated on the act of destruction of 

boundary post and wire fence. But, accused persons attacked the very 

heart and soul of the entire dispute by raising question on the possession 

of the land, therefore, the prosecution should have proved the fact that 

informant was in possession at the time of incident. But, it failed to do so.  

 

35. Situated thus, prosecution failed to establish the guilt of the accused 

persons beyond reasonable doubt 

 

 

DECISION: - The points are decided in negative and goes in 

favour of the accused persons 
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ORDER 

In view of the discussions made above and the decisions reached in the 

foregoing points for determination, it is held that the prosecution has failed 

to prove beyond reasonable doubt that the accused person PRASENJIT 

DEKA and MINATI DEKA have committed the offence under section 

447/427/34 of IPC as alleged and as such the accused persons are 

acquitted of the charges under section 447/427/34 of IPC on benefit of 

doubt and they be set at liberty forthwith. 

The bail bond of the accused persons shall remain in force for another six 

months from today. 

This judgment is given under my hand and seal of this court on this 21st 

day of FEBRUARY, 2017 

The case is disposed of on contest. 

                                                                                                                                                                                    

 

 

 

                                                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

PW1- Sri ANIL CHANDRA MEDHI 

PW2- Sri HANGSHA DEKA 

PW3-Sri SRINIVAS SARKAR 

PW4-Sri BHUBNESWAR BARUA 

PW5-Sri PURNA BARUA 

PW6-Sri TARUN TALUKDAR 

LIST OF DEFENCE WITNESS 

DW1-Sri PILURAM DEKA 

DW2-Sri SUSHIL BISWAS 

DW3-Sri SIDDESWAR DEKA 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1- EJAHAR 

EXT-2-SEIZURE LIST 

EXT-3-PRINTED FORM OF F.I.R 

EXT-4-SKETCH MAP 

EXT-5-CHARGESHEET 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

EXT-A-RYOTI KESA KHATIAN 

EXT-B-CERTIFIED COPY OF RYOTI KHATIAN 

EXT-C-SERIES OF KHAZANA KHATIAN RECEIPT 

EXT-D-ORDER COPY dated 29.05.2015  

                                                                                  

                                                                            SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 


