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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN  THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

                   Monday, the 27th day of February, 2017

                                        Title Suit No. 177/2010

Smti. Kalyani Brahma.................................................................Plaintiff 

                                                  Versus

Lachit Basumatary & others..........................................................Defendants

This suit coming on for final hearing on 30-01-17 & 15-02-17 in presence 

of –

Samar Das, Ld. Counsel ...................................................for  the plaintiff

Girish Mishra, Ld. Counsel.....................................for the defendant No.1

And having stood  for  consideration  to  this  day,  this  Court  delivers  the 

following judgment:

                                                JUDGMENT

This  is  a  suit  for  declaration  of  right,  title  and  interest  and  for  

confirmation of  possession of  the plaintiff  over  the suit  land and for  

permanent injunction
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1. Case of the plaintiff is that she purchased the suit Schedule A land 

measuring 10 bigha 2 katha 2 lecha of Dag No.16 of K.P. Patta No.7 

vide registered sale deed No.1962/94 dt.26-04-94 from its original 

pattadar Sambhu Nath Bhattacharjee (since deceased), through his 

constituted attorney Ishan Chandra Brahma, Prof. Defendant No.4, 

being empowered vide deed of power of attorney No.1388/93 dt.22-

06-93.

2. On the basis of said purchase the plaintiff got her name mutated in 

revenue  record  and  she  has  been  paying  the  land  revenue.  She 

cleared jungle over the suit  land engaging labourers and spending 

money and thereafter planted rubber plants over the suit land with 

the  consent  of  Prof.  Defendant  No.2  &3 who has  their  firm viz. 

Maidangshree Firm,  adjacent to the suit land.

3. In course of time rubber plants grew up to the stage of production 

and labourers of said firm started taping the rubber liquid peacefully. 

Though the suit land is used for rubber plantation of said firm but the 

plaintiff continued to be the owner of suit land on the basis of her 

sale deed.

4. On 10-07-10 the defendant No.1, though having no right over the 

suit land started creating trouble to the labourers of the said firm in 

collecting rubber paste therefrom and in this way not only caused 

disturbance to the said firm but also to the plaintiff, she being one of 

the partners of said firm. It is stated that because of such disturbance 

the right,  title  and interest of the plaintiff  over the suit  land have 

become  clouded  and  as  such  she  has  instituted  the  present  suit 

seeking  a  decree  declaring  her  right,  title  and  interest  and  for 

confirmation of her possession over the suit land and for other relief. 
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5. The defendant No.1 contested the suit whereas it (suit) proceeded ex 

parte against the Prof. defendants No.2 & 4 and 3 vide orders dt.18-

12-10 & 23-02-11 respectively as even after receiving summons they 

failed to appear and contest the suit by filing their written statement. 

The said defendants also did not participate in further proceeding of 

the suit.

6. The defendant No.1, in his written statement apart from raising usual 

pleas  of  no  cause  of  action  for  the  suit  and  non-maintainability 

thereof,  pleaded  that  the  same  is  also  bad  for  non-joinder  of 

necessary parties, viz. Pattadars of suit Patta. It was also pleaded that 

the  present  suit  is  also  barred  by  res  judicata in  as  much as  the 

present  plaintiff  earlier  filed T.S.  No. 51/10 in the Court  of Civil 

Judge No.3 and the said T.S. No.51/10 was dismissed by the said Ld. 

Court on withdrawal. It is also contended that the suit is barred by 

limitation.

7. The  defendant  No.1  denied  the  claim  of  the  plaintiff  that  she 

purchased the suit Schedule-A land vide sale deed No.1962 dt.26-04-

94.  As  per  defendant  No.1  Sambhu  Nath  Bhattacharjee  did  not 

execute any power of attorney being deed No.1388 dt. 22-06-93 as at 

the  relevant  time  he  was  residing  in  U.K.  It  is  alleged  that  the 

plaintiff and her husband collusively and fraudulently manufactured 

the said power of attorney and got the same registered.  Later  the 

husband of the plaintiff  (Ishan Chandra Brahma),  on the basis  of 

fake and fraudulent power of attorney, purportedly sold the land (suit 

land) to his wife, the present plaintiff and also fraudulently got her 

name mutated in revenue record. 
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8. Case of the defendant No.1 is that the suit land was purchased by 

him.  According to  him the  original  pattadar  of  suit  land Sambhu 

Nath Bhattacharjee died at Siliguri on 04-09-05 and after his death 

his son Santanu Bhattacharjee executed a general power of attorney 

vide deed No. 5162 dt.01-09-06 in favour of Satyanarayan Debnath, 

an advocate, who on the basis of said power of attorney sold the suit 

land to him (defendant No.1) by executing registered sale deed No. 

BK-I/9045/2009 dt.03-08-09 and delivered possession to  him and 

since then he is in continuous and exclusive possession of the suit 

land. 

9. Apart from Written Statement the defendant No.1 filed a counter-

claim reiterating that he had purchased the suit land (as mentioned in 

Schedule of the counter-claim also) vide registered sale  deed No. 

BK-I/9045/2009  dt.03-08-09  as  stated  in  paragraph  8  above.  It 

appears  from the  perusal  of  different  paragraphs  of  the  Counter-

claim that  the defendant No.1 has almost  repeated the statements 

made by him in his written statement. He however contended that he 

also came to know that on the strength of aforesaid same power of 

attorney No.1388/93 dt.  22-06-93 the Prof.  Defendant No.4 again 

sold the suit land to his wife, the present plaintiff, by executing Sale 

Deed  No.  BK-I/12946/2009  dt.7-11-09.  It  is  contended  that  the 

action of selling the suit land twice to the plaintiff by her husband, 

Prof.  Defendant  No.4,  on the strength of same power of  attorney 

goes to show that they collusively and illegally and with the sole 

intention to grab the suit land of defendant No.1 manufactured those 

documents.  The defendant No.1, thus, prayed for dismissing the suit 

and for decreeing the Counter-claim with the relief (s) that the power 

of attorney No.1388 dt.22-06-93 and sale deed No.1962 dt.26-04-94 
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& No. BK-I/12946/2009 dt.7-11-09 are null and void, in-operative 

and not binding upon defendant No.1 and are liable to be cancelled 

etc.

10. The plaintiff in her Written Statement in response to Counter-claim, 

contended  that  she  purchased  the  suit  land  by  paying  full 

consideration amount and by a valid registered instrument from the 

original pattadar Sabhu Nath Bhattacharjee (during his life time) and 

having being delivered possession she has been in possession of the 

suit  land.  With  regard  to  second sale  deed No.  BK-I/12946/2009 

dt.7-11-09 it is the contention of the plaintiff that her claim is not on 

the  basis  of  the  said  second  sale  deed  and  as  such  because  of 

existence of the same (second sale deed) her right title and interest 

over the suit land on the basis of her sale deed No.1962 dt.26-04-94 

can not be questioned. It is alleged that the defendant No.1 has made 

false statement and claim in his counter-claim and therefore the same 

is liable to be rejected.

11. It  appears  from  the  record  that  on  the  basis  of  pleadings  the 

following issues were framed:

i) Whether the suit is maintainable in its present form?

ii) Whether there is any cause of action for the suit?

iii) Whether the suit is bad for non-joinder of necessary parties?

iv) Whether the suit is barred by res judicata?

v) Whether the suit is barred by law of limitation?

vi) Whether the deed of power of attorney No.1388 dt.22-06-93, sale  

deed  No.1962  dt.21-04-94  and  sale  deed  No.  BK-I/12946/2009  

dt.7-11-09 are null and void and liable to be cancelled?
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vii) Whether  the  plaintiff  is  in  possession  of  the  suit  land and if  so  

whether  she  is  entitled  to  a  decree  for  confirmation  of  her  

possession?

viii) Whether the parties are entitled to a decree or other relief(s) as  

prayed for?

Addl. Issue

ix) Whether  the  defendant/counter-claimant  No.1  purchased the  suit  

land vide registered sale deed No. BK I/9045/2009 dt. 2009 dt.03-

08-09 and since then he is in possession thereof ? and if so

x) Whether the defendant/counter-claimant No.1is entitled to a decree  

for declaration of his right, title, interest and confirmation of his  

possession over the suit land?

12. During trial both sides examined some witnesses and produced some 

documents  and  marked  them  as  exhibits.  Both  sides  submitted 

written arguments.

13.                          My issue wise decision and reasons thereof

                                              Issue No.(v)

14. Plaint  discloses  last  cause  of  action  on  10-07-2010,  the  date  of 

alleged causing of trouble in the peaceful possession of the plaintiff 

of the suit land by the defendant No.1 and his men. The suit was 

filed on 27-07-10. So situated the suit is well within the period of 

limitation. Accordingly, this issue is answered in negative.

                                              Issue No.(ii)

15. The term cause of action has not been defined in the Code of Civil 

Procedure as such. However, it is well settled that it is a bundle of 

essential facts, which it is necessary for the plaintiff to prove before 
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he can succeed or which gives the plaintiff the right to relief against 

the defendant. It means every fact which it would be necessary for 

the plaintiff to prove, if traversed, in order to support his right to the 

judgment of the Court. 

In the instant suit the plaintiff has claimed her right, title and interest over 

the suit land as well as she has sought a decree for confirmation of her 

possession over the suit land and in support of her pleaded case she has 

brought on record evidence both oral and documentary. On the other hand, 

the defendant No.1 in his written statement vehemently denied the claim of 

the plaintiff and rather filed counter-claim seeking cancellation of power of 

attorney and the sale deed on the basis of which the plaintiff has filed the 

suit claiming above relief and he further prayed for decreeing the counter-

claim on the basis of his power of attorney and sale deed. In support of his 

pleaded case the defendant also brought on record evidence both oral and 

documentary. The plaintiff, further, in his written statement to the counter-

claim denied the rival claim of the defendant No.1. It is, thus, apparent that 

on the face of claim and rival claim there exists dispute and triable issues 

between  the  parties  which  needs  to  be  adjudicated  upon  by  the  Court. 

Accordingly, I am of the opinion that the suit does have a cause of action. 

This issue is, therefore, answered in affirmative.

                                                      Issue No.(i)  

16.  It is pleaded that the suit is not maintainable  but it is not pleaded as 

to why and how it is not maintainable. It is settled law that in the 

absence of specific plea in this regard the Court should refrain from 

framing such issues. That apart, it is apparent from the decision of 

Issue No.(i) & (v) above that the suit has a cause of action and that 

the same is not barred by limitation. That apart, Section 9 of the CPC 
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says that the Civil Court is to try all suits unless cognizance of the 

same  is  either  expressly  or  impliedly  barred.  So  situated  it  is 

needless to say that the suit is maintainable in its present form and 

accordingly the instant issue is answered in affirmative.

                                               Issue No.(iii)

17. From the perusal of the plaint as well as the evidence on record it 

appears that the original pattadar of the entire 10 bigha 2 katha 2 

lecha land of suit dag and patta was Sambhu Nath Bhattacharjee who 

died in the year 2005 before the instant suit was filed. Now, on the 

strength  of  power  of  attorney  given  by  said  Sambhu  Nath 

Bhattacharjee during his life time to the Prof. Defendant No.4, he 

sold the entire  land of  suit   dag and patta  to the plaintiff.  In  the 

instant suit no other person(s) are necessary party. Accordingly, the 

instant issue is answered in negative  . 

                                                   Issue No.(iv)

18.  It appears from the record that T.S. No.51/10 was disposed off on 

withdrawal. It was not disposed off on merit. The defendant did not 

file written statement contesting the said suit. It is well settled that 

only when a suit is decided on merit that its decision will operate as 

res judicata for the subsequent suit between the same parties etc. on 

the same subject  matter where issues directly and substantially in 

issue in former suit are also directly and substantially in issue in the 

subsequent  suit.  That  has not  been the case so far  as  this  suit  is 

concerned. So leaving aside other aspects, alone on this count it can 

be easily concluded that the present suit is not barred by res judicata 

in view of disposal of T.S. No.51/10 on withdrawal. This issue is 

accordingly answered in negative .
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                                       Issue No.(vi), (vii),(ix) & (x)

19. These  issues  being  interlinked,  have  been  taken  up  together  for 

discussion and appreciation. It is the case of the plaintiff that late 

Sambhu Nath Bhattacharjee, during his life time executed the deed 

of power of attorney, that is Deed No. 1338 dt.22-06-93 (Ext-1) in 

favour of Prof. defendant No.4 who on the strength of said Ext-1 

sold  the  suit  schedule  A  land  to  the  plaintiff  on  valuable 

consideration and delivered possession thereof  to her and as such 

she has acquired valid right, title and interest as well as possession 

over the suit schedule land. In order to substantiate her claim and to 

prove  the  deed  of  power  of  attorney  (Ext-1)  and  the  sale  deed 

No.1962  dt.26-04-1994  (Ext-2)  by  which  she  claimed  to  have 

purchased  the  suit  land  from  Prof.  defendant  No.4,  the  plaintiff 

examined  Pw5,  viz.  Sadhan  Kalita  and  her  vendor  namely  Ishan 

Chandra Brahma. It appears from the evidence on record that is an 

admitted fact that the executant of power of attorney (Ext-1) Sambhu 

Nath Bhattacharjee died in the year 2005. Pw5 viz. Sadhan Kalita, an 

advocate by profession,  deposed that he stood as identifier  of the 

executant viz. Sambhu Nath Bhattacharjee in Ext-1 and that in his 

presence  the  Ext-1  was  executed  by  said  Sambhu  Nath 

Bhattacharjee. He proved Ext-1(1) to 1(6) as the signature of said 

Sambhu  Nath  Bhattacharjee  and  Ext-1(9)  as  his  signature  as 

identifier in Ext-1.  In cross-examination it appears that his evidence 

to that effect remained totally unchallenged. Further, Prof. defendant 

No.4,  the  vendor  of  plaintiff   examined  him as  Pw2  and  in  his 

evidence-on-affidavit  he deposed that on the strength of power of 

attorney  (Ext-1)  executed  in  his  favour  by  Sambhu  Nath 

Bhattacharjee (since deceased) he executed the registered sale deed 
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No.  1962 dt.26-04-1994 in  favour  of  the  plaintiff  conveying title 

over the suit land to her. It further appears from the evidence that 

vide Ext-2 the vendor sold out the entire land measuring 10 bigha 2 

katha  2  lecha to  the plaintiff.  Further,  it  appears  from Ext-3,  the 

mutation order dt. 13-09-2006 that in respect of suit land, that is land 

measuring 10 bigha 2katha 2 lecha of dag No. 16 and patta No.7, 

specifically described in the schedule of the plaint and Ext-2 (sale 

deed) that on the application of the plaintiff and after being satisfied 

that  she  had  purchased  the  suit  land  vide  Ext-2,  mutation  was 

granted in her name. Ext-4, the Sadar Jamabandi in respect of suit 

patta No.7, further shows that in place of original pattadar of the suit 

land  viz.  Sambhu  Nath  Bhattacharjee,  name  of  the  plaintiff  was 

inserted as pattadar and the record was accordingly corrected. In the 

said Ext-4 there is a note also to the effect that on the strength of 

order dt. 13-09-06 passed by the then Circle Officer of the concerned 

Revenue Circle in Mutation Case No. 114/05-06, the name of the 

plaintiff in respect of the entire land measuring 10 bigha 2 katha 2 

lecha of the suit  dag No.16 was entered as pattadar in said Ext-4 

deleting the name of original pattadar  Sambhu Nath Bhattacharjee 

(since  deceased).  Thus,  the  plaintiff  has  been  able  to  sufficiently 

establish her title over the suit Schedule A land by proving Ext-1&2 

coupled with Ext-3&4. Now, there is no contrary evidence on record 

to show that said Ext-1&2 are fraudulent and are therefore liable to 

be cancelled. Neither during his life time the executant of said power 

of attorney (Ext-1), Sambhu Nath Bhattacharjee (since deceased) nor 

after  his  death  his  legal  heirs  ever  filed  any  suit  challenging the 

legality  and validity  of  the  same.  Again,  in  the  instant  suit  also, 

Santanu Bhattacharjee, the alleged executant of power of attorney 

which the defendant No.1 failed to bring on record and to exhibit the 
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same,  to  prove  his  sale  deed  (Ext-C),  never  appeared  before  the 

Court  to  depose  that  being  the  only  legal  heir  of  Sambhu  Nath 

Bhattacharjee (since deceased)  he inherited the suit land and that the 

power of attorney (Ext-1) shown to have been executed by his father 

in favour of Prof. defendant No.4 is a forged document. In fact, said 

Sanatanu  Bhattacharjee  did  not  appear  even  to  prove  that  he 

executed a power of attorney favouring one Satyanarayan Debnath 

(Dw3) in respect of the suit land. Thus, it is abundantly clear that the 

defendant No.1 utterly failed to prove the power of attorney basing 

upon  which  the  alleged  power  of  attorney  holder  Satyanarayan 

Debnath (Pw3) sold the suit land to him (defendant No.1) vide Ext-

C. Consequently, it goes without saying that the defendant No.1 has 

failed to establish his right, title and interest over the suit schedule 

land  on  the  basis  of  Ext-C.  Now,  so  far  as  sale  deed  No.  BK-

I/12946/2009 dt.7-11-09 (Ext-F) of  the plaintiff  is  concerned it  is 

pertinent  to  note  that  absolute  transfer  of  interest  in  immovable 

property (suit land) was already created in favour of the plaintiff by 

her vendor vide Ext-2 (registered sale deed No. 1962 dt.26-04-1994) 

executed way back in 1994 conveying title thereof to the plaintiff 

and therefore subsequent sale deed in respect of the suit land is of no 

significance and because of existence of such subsequent sale deed 

the plaintiff can not be divested of her right in respect of suit land 

which had already vested in her through absolute transfer of interest 

in the suit land vide Ext-2. That apart, it is a fact that the plaintiff has 

not based her claim on the basis of said subsequent sale deed (Ext-

F).

20. Now, as  regards  possession  of  the  suit  land it  is  the  case  of  the 

plaintiff that she has been possessing the suit land by way of clearing 
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jungles and by planting rubber plants thereupon, the said land (suit 

land) being the land adjacent to Maidangshree firm of which she is 

one of the partners. The plaintiff also deposed in her evidence that on 

10-07-2010  the  defendant  No.1  wanted  to  create  trouble  and 

apprehending  dispossession  she  instituted  present  suit  seeking 

declaration of her title and confirmation of her possession over the 

suit land. Ld. Counsel for the defendant No.1 in his written argument 

submitted that no boundary of the suit land is mentioned and as such 

the suit  Schedule A land is unidentifiable. However, it appears that 

in his pleading the defendant No.1 never made any specific plea to 

that  effect  and  never  disputed  the  boundaries  as  mentioned  in 

schedule of the suit land. That apart the settled law in this respect is 

that the title is not determined by boundaries and survey number of 

the suit land etc. as the  question of title relates to creation of interest 

in immovable property by one or any of the modes of transfer as 

provided in the Transfer of Property Act. Now, with regard to non-

description of boundaries in the document by which title is claimed, 

it is the settled position that the plaintiff can either rectify or correct 

his title document wherein boundaries of suit land is not mentioned 

or he can bring on record other evidence to prove or identify the 

boundaries as depicted by him in the plaint. Here in this case the 

plaintiff stated in her evidence that she had purchased the entire land 

of dag No.16, that is, land measuring 10 bigha 2 katha 2 lecha. Ext-

4, Sadar Jamabandi of Suit patta No.7 shows that there are three dags 

in the said  suit patta, that is, dag No. 16, 16/63 & 16/64 and the total 

land in said three dags is 19 bigha 1 katha 11 lecha and it further 

apperas that in the suit dag No.16 alone there is land measuring 10 

bigha 2 katha 2 lechas of land. Moreover, Ext-4(ko), the trace map 

shows that dag No.16 is a separate and distinct dag with lands of dag 
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No.26, 63 & 11on its four side. Thus, there is no dispute as such with 

regard to its identification. It is also apparent that apart from said 10 

bigha 2 katha 2 lecha no other land is left in dag No.6 of patta No.7. 

That  apart,  Pw3,  Indira  Daimari,  one  of  the  partners  of 

Maidangshree  firm in  her  evidence  deposed  that  the  suit  land  is 

being utilised for rubber plantation by the said firm. Like wise Pw4, 

Deepak Chetri, also deposed in his evidence that he resides on the 

southern side of the suit land and he knows that the suit land is being 

utilised  by  the  said  firm for  rubber  plantation.  Thus,  it  has  been 

sufficiently  established  by  the  plaintiff  that  she  has  been  in 

possession of the suit land through the said firm of which she is one 

of the partners. Moreover, as discussed mutation has already been 

granted in her name in respect of the suit land and it is needless to 

say that mutation in substance acts as proof of possession. On the 

otherhand, the defendant No.1 though claimed to have possession 

over the suit land but admittedly failed to examine any of the nearby 

persons of the suit land to withstand his stand of possession.  Dw2, 

Babul Das, as reveals from his cross-examination, is a resident of 

Tetelia which is situated at about a distance of 20 km from Sarutary, 

the village where the suit land is located. In his cross-examination he 

failed to specify the exact boundary of the suit  land and from his 

version  it  is  apparent  that  his  evidence  pertaining  to  alleged 

possession of suit land by the defendant No.1 is not convincing at 

all. 

21. Situated so, it is abundantly clear that the plaintiff has been able to 

establish her right, title and interest as well as possession over the 

suit Schedule-A land and on the otherhand the defendant No.1 could 

not establish his claim of title and possession over the suit Schedule-
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A land. Situated so, the Issue No.(vi) is answered in  negative, the 

Issue No.(vii) is answered in affirmative whereas the Issue No.(ix) 

& (x) both are answered in negative

                                                  Issue No.(viii)

22. In  view of  decision  of  Issue  No.  (vi),  (vii),(ix)  & (x) above  the 

plaintiff is entitled to a decree for declaration of her right, title and 

interest and for confirmation of her possession of the suit Schedule A 

land and for restraining the defendant No.1, his men, agent etc. from 

causing disturbance in the peaceful  possession of suit  Schedule A 

land by the plaintiff. The defendant No.1 is not entitled to any relief.
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ORDER

In the result the while the suit  is decreed with cost the counter-claim is 

dismissed. The plaintiff is awarded the following relief :

a) A  decree  declaring  her  right,  title  and  interest  and  for  

confirmation of her possession in respect of suit Schedule A land  

and 

b) A  decree  for  permanent  injunction  restraining  the  defendant  

No.1,  his  men,  agent  etc.  from  causing  disturbance  in  the  

peaceful possession of suit Schedule A land by the plaintiff.

Let  a  decree  be  prepared  accordingly.  The  suit  stands  disposed  off  on 

contest.

Given under my hand and seal of this Court on this 27th day of February 

2017 at Kamrup (M), Guwahati.                                                                     

                                                                              (Rajesh Kumar Todi) 

                                                                               Civil Judge No.3

                                                                              Kamrup (M),  Guwahati 
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                                                  APPENDIX

Plaintiffs witnesses

1. Kalyani Brahma (Pw1)

2. Ishan Chandra Brahma (Pw2)

3. Indira Daimari(Pw3)

4. Deepak Chetri(Pw4) and

5. Sadhan Kalita (Pw5)

Plaintiffs documents/exhibits

1. Deed No. 1338 dt.22-06-93 (Ext. 1)

2. Sale Deed No. 1962 dt.26-04-94 (Ext-2 )

3. Copy of order dt.13-09-06 of  Muta. Case No.114/05-06 (Ext-3)

4. Sadar Jamabandi of Patta No.7 of suit village (Ext-4) 

5. Trace map (Ext-4 ko)

6. Revenue paying receipt(Ext-5)

7. Deed of Partnership(Ext-6)

Defendants witnesses : 

1. Lachit Bsumatary (Pw1)

2. Babula Barua (Pw2)

3. Satya Narayan Debnath (Pw3)

4. Jiten Ch. Boro (Pw4)

Defendants Exhibits/documents

1. Copy of plaint of T.S. No.51/10 (Ext-A)

2. Copy of order dt.16-06-10 of T.S. No. 51/109(Ext-B)

3. Sale Deed No. 9045/09 dt.03-08-09(Ext-C)
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4.  Copy Power of attorney No. 1388/93 dt.22-06-93(Ext-D)

5.  Copy of registered deed No.1962 dt.26-04-94(Ext-E)

6. Copy of deed No. 12945/09 dt.07-11-09(Ext-F)

                                                                             (Rajesh Kumar Todi)

                                                                             Civil Judge No.3

                                                                             Kamrup(M), Guwahati

  

 

                                                                    

                                                                   

      


