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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                     Sessions Judge,
                    Kamrup(M), Guwahati.
 

 

                                         Criminal Appeal No. 76 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

10.09.2014 passed by the learned Judicial Magistrate First Class, Kamrup (M) at 

Guwahati, in C.R. No. 1938/2008, under Section 138 of N.I.Act.

       Sri Vinay Kumar Khandalia

                                                                                                  ............  Appellant

- Vs – 

    M/S Ajit Motors Finance Co.

                                                                                              .............   Respondent

 

Date of Argument     : 06.02.2017

Date of Judgment     : 27.02.2017

 Advocates who appeared in this case are:

Sri Diganta Sarma : Learned  Advocate for the appellant.

Sri D.K. Kothari : Learned Advocate for the Respondent. 
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J   U   D   G   M   E   N   T

1. This appeal  U/S 374 R/W Section 389 of Code of Criminal Procedure, 

1973, is preferred by convict appellant Binay Kr. Khandelia, Director of NEEFS 

(INDIA) Pvt. Ltd Sanmati Plaza, 3rd Floor above Ashoka Furnishing, Near Dona 

Planet (ABC), G.S. Road, PS: Bhangagarh, Dist: Kamrup(M), Guwahati; against 

the judgment and order dated 10.09.2014, passed by the then learned Judicial 

Magistrate First Class, Kamrup(M), at Guwahati, Mr. V.K. Singh in C.R. Case No. 

1938/2008; whereby the learned trial court convicted the Accused/Appellant U/S 

138 of N.I. Act and sentenced him to suffer S.I. for a term of 2(two) months and 

also sentenced him to pay Rs.  4,00,000-/(Rs.  Four  Lakhs),  as  compensation. 

Respondent in this case is “M/S Ajit Motors Finance Company “ represented by 

one Sri Dev Prakash Sharma S/O Lt. Saliram Sharma, S.R.C.B. Road, Fancy Bazar, 

Dist: Kamrup(M).  He on behalf of a  firm, under the name and style of “Ajit 

Motors Finance Company” on the strength  of an authority letter from the said 

firm continued with the case. Earlier the complaint was filed by one Lalit Sharma 

on the strength of a similar authority letter issued by the said finance company. 

At  that  time,  he was  working as Manager  of  the  complainant  firm “M/S Ajit 

Motors Finance Ltd” having its office at S.R.C.B Road, Fancy Bazar, Gyuwahati-1. 

According to him, accused No. 3 M/S NEEFS (INDIA PVT LTD) is a private Ltd.  

company. Accused 1/Appellant Sri Binay Khandelia, is the Managing Director of 

the said company, who on his capacity as such, issued a cheque in favour of the 

complainant. The accused appellant in discharge of some lawful dues payable to 

the  complainant  firm  issued  the  said  cheque  bearing  No.  754555  dated 

25.01.2008  for  Rs.  2,00,000/-  (Rs.  Two  lakhs)  only  to  be  drawn  on  Punjab 

National Bank, Mahabir Market, S.R.C.B. Road, Guwahati Assam in favour of the 

complainant firm against the installment of vehicles bearing No. ML-10-5319 and 

ML-10-5320  taken  under  hire  purchase  agreement  by  the  accused  from the 

complainant.  The complainant deposited the said cheque  in its account with 

Bank of India, Guwahati Branch, Guwahati for encashment ; but the said cheque 

was dishonored due to “exceeds arrangement/fund insufficient” accordingly,  the 

banker of the complainant that on 28.01.2008, along with one advice slip and 

one dishonored memo issued by accused person’s Bank showing the reason of 

dishonored  as  “exceeds  arrangement/fund  insufficient”.  After  receiving  the 
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dishonored cheque along with the dishonored memo the complainant sent one 

demand notice dated 14.02.2008, through its Advocate vide registered post with 

AD on 14.02.2008, to the accused on his correct address as given by him to the 

complainant informing the Accused Appellant regarding the dishonored cheque 

as well as demanding amount of the said cheque from him. The demand notice 

sent to the accused was duly served on 16.02.2008. The complainant got back 3 

(three) acknowledgment cards inclusive of acknowledgment receipt of accused 

Rekha Khandelia W/O Accused Appellant Binay Khandelia, who was since being 

acquitted in this case. The further case of the complainant is that he despite 

receipt of demand notice failed to pay the cheque amount to the complainant 

and   with disinterest and melafide intention put the complainant to suffer the 

loss ; as such the Accused Appellant committed the offence punishable U/S 138 

of N.I. Act. The complainant instituted the case under the provision of Section 

138 R/W Section 142 of N.I. Act.

2. After  receipt  of  summons  from  the  learned  Trail  Court,  the  Accused 

Appellant appeared before the learned court and contested the trial. During trial, 

evidence of complainant was only recorded; thereafter, Accused Appellant was 

examined U/S 313 of Cr.PC. Thereafter, the learned trial court having appreciated 

the evidence on record convicted the Accused Appellant U/S 138 of N.I. Act vide 

its order and judgment dated 10.09.2014 and sentenced him to jail term and also 

saddled him with penalty of compensation. 

3. The  Accused  Appellant  feels  highly  aggrieved  and  dissatisfied  with 

impugned  judgment  and  order  and  he  has  challenged  the  same  on  various 

grounds. According to him, the evidence on record does not warrant conviction 

of  the  Accused  Appellant  for  the  offence  charged.  As  such,  the  impugned 

judgment is bad in law and is liable to be set-aside. It is further contended that 

the  learned  trial  court   has  came  to  erroneous  findings  as  it  misread   the 

evidence on record and has also  failed to take into consideration the important 

piece  of  evidence  favorable  to  the   Accused  Appellant;  as  such  a  serious 

miscarriage of justice was committed. It is further contended that the learned 

trial  court  did  not consider the evidence in its  right perspective and as such 

arrived  at  erroneous  findings.  It  is  further  contended  that  PW1  filed  the 

complainant case without having any authority from the payee firm against the 
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alleged  cheque  which  was  deposited  as  a  security  ;  as  such  the  impugned 

judgment and order is liable to be set-aside.

4.  I considered the rival submissions so advanced  by learned counsel and 

proceeds to dispose this matter in the light of evidence on record. In this case 

the only witness examined is Sri Dev Prakash Sharma PW1, who is the manager 

of  complainant  firm  “Ajit  Motors  Finance  Company”.  The  said  firm  is  a 

proprietorship  concern  of  Sri  Ajit  Kr.  Betela;  he  has  further  stated  that  vide 

exhibit  authority  letter  he  was  duly  authorized  by  the  proprietor  under  his 

signature  and  seal  to  conduct  the  case;  he  has  also  stated  that  being  the 

Manager of the complainant firm, he has been managing the business activities 

of the complainant’s firm on day-to-day basis, by performing all activities in the 

complainant firm. He has also stated that Accused Appellant Binay Kr. Khandelia 

is  the  Managing  Director  of  accused  no.  3  NEEFS  India  Pvt.  Ltd  a  private 

Company. He has also in such capacity   issued a cheque in favour of the said 

firm. It is also stated that the afore-named accused /appellant took finance for 

two  vehicles  bearing  registration  No.  ML-10-5319  and  ML-10-5320  from  the 

complainant firm by executing one hire purchase agreement with  the said firm 

and in due discharge payable to the complainant firm. Accused /appellant issued 

one  cheque under  the  seal  of  accused  No.  3,  as  Managing Director  bearing 

cheque  No.  754555  dated  25.01.2008  of  Rs.  2,00,000/-(Rs.  Two  lakhs)  only 

drawn  on  Punjab  National  Bank,  Mahabir  Market,  SRCB  Road,  Fancy  Bazar, 

Guwahati in favour of the complainant firm; during trial this witness has exhibited 

the said cheque as exhibit 2. He has further stated that the said cheque i.e. 

exhibit 2 was deposited in complainant firm’s bank account with the Bank of 

India, Guwahati Branch for encashment. But the said cheque was dishonored due 

to “funds insufficient/exceeds arrangement” and accordingly, the banker of the 

complainant   firm  returned  the  dishonoured  cheque  to  the  complainant  on 

28.01.2008, along with one advice slip and one dishonoured memo (exhibit 3); 

issued by the said bank showing reason  of dishonour. On receipt of the said 

dishonoured cheque, along with the cheque returning memo and the advice slip 

from the  bank,  the  complainant  side  sent  one  written  demand  notice  dated 

14.02.2008, through learned Advocate Dilip Kr. Kothari vide registered post with 

acknowledgment due on 14.02.2008, to the accused appellant informing  him 

regarding the dishonoured cheque as well  as demanding amount  of the said 
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cheque from him. Exhibit 5 is the office copy of the said demand notice dated 

14.02.2008. Exhibit 5(1) is the signature of Advocate Dilip Kr. Kothari. Exhibit 6,7 

& 8 are the postal receipts dated 14.02.2008 for sending the exhibit 5. 

5. PW1  has  further  stated  that  demand  notice  issued  to  the  Accused 

appellant was duly served upon him on 16.02.2008 and the complainant side got 

back acknowledgment cards; he proves exhibit 9, 10 and 11 as those cards dated 

14.02.2008. He has further stated nevertheless the said written demand notice 

exhibit 5, the accused appellant did not pay the cheque amount to the said firm. 

Thereafter, the previous Manager of the complainant firm namely Sri Lalit Sarma, 

filed  this  case  against  the  accused appellant   on  being  authorized    by  the 

proprietor of the complainant firm to file this case. He proves  exhibit 12, the 

authority letter dated 13.02.2012, which was issued by proprietor Ajit Kr. Betala 

and under his signature and seal of the complainant firm.  He has further stated 

that he was earlier working as Assistant Manager and after the above named 

Manager Sri Lalit Sharma left the job, he assumed the post of Manager. I have 

gone through all the submitted documents ; in this case  the complainant has 

asserted  that this company financed two vehicles in the name of the accused 

appellant   and  to  discharge  legal  liability  in  respect  of  them ,  the  accused 

appellant issued the aforementioned cheque. I have attentively gone through the 

record and have found that  his evidence remained unshattered  and the defense 

has failed to shake its credibility  at the point that the accused issued a cheque 

No. 754555 in favour of the complaint firm for an amount of Rs. 2,00,000/-(Rs.  

Two lakhs) only drawn in Punjab National Bank. The complainant deposited the 

said cheque for encashment ; but the said cheque was returned dishonoured due 

to “funds insufficient/exceeds arrangement” ; then the complainant issued the 

demand notice through his Advocate by registered post with AD card demanding 

payment of cheque amount within 15(fifteen) days from the date of receipt of 

the notice; but despite receipt of notice the accused appellant failed to repay the 

amount. The complainant deposing as PW1, has very assertively  stated that the 

accused took finance for two vehicles bearing registration No. ML-10-5319 and 

ML-10-5320 by executing a hire purchase agreement with complainant’s firm and 

for paying installment and overdue charges, accused appellant issued exhibit  2 

cheque No. 754555 dated 25.01.2008 for Rs. 2,00,000/-(Rs. Two lakhs); only 

drawn on Punjab National Bank in favour of the complainant firm. It is interesting 
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to note that the accused in his examination U/S 313 of Cr.PC has admitted that 

he executed the hire purchase agreement with complainant firm and took finance 

for two vehicles. He has further admitted that in discharge of some installments 

and overdue charges, he issued the  cheque; he also did not deny the fact that 

the said cheque was deposited in the bank for encashment but vide exhibit 3, 

returned  memo  dated  28.01.2008,  it  was  dishonoured  due  to  “funds 

insufficient /exceeds arrangement”. He has also admitted that receiving demand 

notice dated 14.02.2008, sent to him through Advocate by registered post with 

AD, demand payment of exhibit 2 cheque amount within 15(fifteen) days from 

the date of  receipt  of  notice.  His  only plea is  that  cheque was given to the 

complainant as security. 

6. The Hon’ble Supreme Court in the case of   Rangappa V/S Sri  Mohan 

(reported in 2010) Vol-II  SCC 441,  has observed as under  “  a presumption 

mandated  by section 139 includes  a presumption that there exists a legally 

enforceable debt  or  liability  .  This is  of  course in the nature of a  rebuttable 

presumption   and  it  is  open  to  the  accused  to  raise   defense  wherein  the 

existence of a legally enforceable debt or liability can be contested. However, 

there can be no doubt that there is an initial  presumption which favours the 

complainant.  Thus  from the  same  it  is  apparent  that  since  signature  of  the 

cheque is accepted by the accused ,the presumption U/S 139 would operate. 

Thus burden is on the accused to disprove the cheque or the existence of any 

legally  recoverable  debt  or  liability  ;  in  this  case  the  simple  defense  of  the 

accused is that there was no debt or liability though, he purchased the vehicles 

on hire purchase agreement. He deposited the cheque as the security and it was 

not meant for discharge of debt or liability. However, from the evidence on record 

it  stands  abundantly    established  that  the  complainant  firm  financed  for 

purchase of two vehicles in favour of the accused and if it is so, then there must 

be clause of installment or some over dues. It is clear statement of PW1 that the 

said cheque was for discharge of debt or liability. 

7. Section 139 of  N.I.  Act,  gives statutory  presumption  in  favour  of  the 

complainant that the cheque was issued in discharge of debt or liability. It is a 

statutory but rebuttable presumption ; so the court is to presume it until it is  

rebutted  by the accused on whom burden of its rebuttal is. It is rightly held by 

the  learned trial  court  that  it  is  a  settled  position of  law that  to  rebut  such 
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presumption accused may rely upon the material placed by the complainant also 

and for him standard of proof is preponderance  of probability; in this case the 

accused  has  failed  to  discharge/rebut  the  same.  The  learned  trial  court  has 

rightly assessed the evidence and the Ld court has rightly convicted the accused. 

The impugned judgment and order suffers from no illegality and irregularity and 

it warrants no interference  from this court. Having found devoid of merit, this 

appeal stands dismissed. 

8. Return the LCR along with a copy of this judgment to the learned court 

below.

9. Signed, sealed and delivered in the open court on this 27th February, 2017 

at Guwahati. 

  

                                                                                                 (M. Ahmed)
                                                                                               Sessions Judge, 
                                                                                       Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

  

         (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


