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HIGH COURT FORM NO (J) 3 

 

HEADING OF JUDGEMENTON APPEAL 

 

DISTRICT: KAMRUP (M), GUWAHATI. 

 

IN THE APPELLATE COURT OF THE ADDITIONAL DISTRICT JUDGE, NO. 2 

KAMRUP (M), GUWAHATI. 

 

PRESENT:- Dipak Thakuria, B. A., LL. M., A. J. S.  

                    Additional District Judge No. 2, 

                    Kamrup (M) Guwahati. 

 

 

Tuesday, the 28th day of February, 2017. 

 

Title Appeal No. 39/2016 

 

This appeal has arisen out of judgment and decree dated 26-04-2016 passed 

by the learned Munsiff, No. 1, Kamrup (M), Guwahati in Title Suit No 

32/2013. 

 

Hem Kt. Medhi………………………Appellant. 

   Vs. 

Mahidhar Kalita…………………….Respondent. 

 

 

This appeal coming on for final hearing on 04-02-2017 in presence of- 

 

  

 Md. H. Bhuyan, Advocate for the Appellant. 

 

  

 Mr. H. Deka, Sr. Advocate assisted by  

 Ms. C. Bardaloi, Advocate for the Respondent. 

 

 

And having stood for consideration to this day, the court delivered the 

following judgment:- 
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1. This appeal is preferred against the judgment and decree dated 26-04-2016 passed 

by the learned Munsiff No. 1, Kamrup (M) Guwahati in Title Suit No 32/2013 by the 

appellant who was the plaintiff in the trial Court. 

 

2. That in the year 1984 the parties and two others took on lease on monthly rent one 

room each from one P. K. Das. After the death of said P. K. Das his wife Sabita Das 

became the owner of said plot of land. In the year 2007 the respondent purchased 

the land from Sabita Das and the appellant agreed to pay rent to the respondent 

against the room occupied by him. On 28-12-2012 the respondent asked the 

appellant to vacate the rented room within three days as he intended to construct a 

building over the land. As the appellant has business; so, he requested the 

respondent not to take such drastic action. But the respondent did not pay heed to 

his request and asked him to remove the materials. On refusal to do so the 

respondent with the help of some youths started to remove the materials. The 

appellant called upon some persons and on their interference the respondent left 

the place with threatening to face dire consequences. The appellant was in 

apprehension that the respondent might take possession over the suit premise and 

hence knocked the door of the Court with a prayer to pass decree of permanent 

injunction preventing the respondent and his men from doing business etc.  

 
3. The respondent contested the suit by filing written statement and also filed a 

counter claim. According to the respondent his wife Nizara Kalita purchased 15 

lechas of land from Sabitri Das (not Sabita Das as stated by the appellant), the wife 

of P. K. Das and the children of P. K. Das. After purchasing the land the appellant 

was agreed to pay the rent to the respondent. As they were known to each others; 

so, they executed no written agreement and the respondent had also not issued 

receipt. According to the respondent the monthly rent was Rs 1,000/ from the 

month of February 2006/; not Rs. 5,00/ as stated by the appellant. From December 

2007 the appellant stopped payment of rent. The construction was old which 

required to be reconstructed and the respondent requested the tenants to vacate 

the rented rooms; but the appellant instead of vacating the rented premise avoiding 

it with ulterior intention and filed a false case with fabricated story. The appellant 

stopped making payment of rent from the month of January 2011 and from that day 

he became the defaulter. As the construction was old;’ so, the concern authority 
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issued NOC to construct RCC building over the land purchased by his wife. The 

defendant prayed to pass a decree of ejectment of the appellant from the suit 

premise which has been mentioned in schedule B of the counter claim, recovery of 

khas possession, payment of arrear rent etc.  

 

4. The appellant filed a written statement against the counter claim of the respondent 

whereby he has denied the averments of the respondent and prayed to dismiss the 

counter claim.   

 

5. During trial following issues were framed: 

1. Whether there is cause of action for the suit? 

2. Whether the suit is maintainable in its present form? 

3. Whether the plaintiff is entitled to the decree as prayed for? 

4. Whether there is cause of action for the counter claim? 

5. Whether the counter claim is maintainable? 

6. Whether the plaintiff has defaulted in payment of rent? 

7. Whether the tenanted premise is bonafide required by the counter claimant? 

8. Whether the counter claimant is entitled to the decree as prayed for? 

9. Whether the parties are entitled to other reliefs, if any? 

10. The parties in support of their case adduced oral and documentary evidence.  

11. After hearing argument ld. Munsiff No. 1 Kamrup (M) Guwahati dismissed the suit of the 

plaintiff/appellant and decreed the counter claim of the defendant/respondent with cost.  

12. Being aggrieved at and dissatisfied with the judgment and decree passed by ld. Munsiff 

the plaintiff/appellant preferred this appeal on various grounds.  

13. According to the appellant, the judgment & decree passed by trial court is bad in law as 

well as facts, learned Munsiff did not consider the documentary evidence on record, the 

respondent has shown that the land was purchased in the year 2006 from the original 

owner himself; but in the written statement and counter claim the respondent has 

stated that the land was purchased by his wife, the respondent obtained building 

permission in the year 2009 in his wife’s name and at the time of filing counter claim it 

was expired; so, the plea of the respondent that the suit premise is required for 
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constructing building and this cannot be construct as bonafide requirement, the land 

lord has failed to issue notice and the trial Court has failed to substantiate the bonafide 

requirement by any preponderance of probability, the appellant has been running his 

grocery shop for 26 years which is his only source of income and the GMC was also 

granted trade licence to him to run his grocery shop, the respondent has residential 

house and lot of rented premises under his control and the respondent arbitrarily 

wanted to vacate the rented premise of the appellant, the trial Court did not consider 

the evidence of affidavit where the appellant stated that he tendered rent for the month 

of September and the respondent refused to accept the same; so, the appellant 

deposited the rent in the Court, the appellant filed an application to call for the N. J. 

Cases; but the trial Court rejected the petition, the trial Court failed to appreciate the 

evidence that the appellant was not a defaulter, the trial Court misunderstood the 

bonafide requirement. So, the answering appellant prayed to set aside the judgment 

and decree passed by ld. Munsiff No. 1, Kamrup (M) Guwahati. 

14. Heard argument advanced by ld. advocates appeared on behalf of the parties, perused 

the memo of appeal, impugned judgment and relevant case records. 

15. On 15-07-2016 the appellant filed an application under order 41 rule 27 read with 

section 151 CPC for production of additional evidence in appeal stage. The respondent 

filed written objection. The Hon’ble Supreme Court in Union of India vs. 

Ibrahimuddin and another (2012) 8  Supreme Court Cases 148 has observed 

that the stage of consideration of an application under order 41 rule 27 should be at the 

time of final hearing of the appeal on merits. As per guidelines of the Hon’ble Supreme 

Court the petition filed by the appellant under order 41 rule 27 is heard at the time of 

final hearing. Before going to the merit of the appeal it is decided to dispose of the 

above mentioned petition. 

16. The appellant in his petition filed under order 41 rule 27 read with section 151 CPC has 

submitted that he had been paying monthly rent @ Rs. 500/ to the respondent up to 

August 2013 and from September 2013 when the defendant refused to accept the rent 

deposited the same in the Court of Munsiff No. 1 Kamrup (M) Guwahati in the Head of 

Account 8443 (104) regularly. The appellant has no knowledge about the legal process 

of depositing the house rent and to exhibit the said house rent along with his evidence. 

The appellant has further submitted the said house rent receipts had not annexed with 
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his evidence by his engaged advocate. So, it was the fault of the engaged advocate for 

the plaintiff/appellant. So, prayed to allow the appellant to adduce oral evidence to 

prove the receipts. 

17. The respondent in his written objection has submitted that the petition is not 

maintainable. The appellant/plaintiff filed an application in the trial Court to call for the 

NJ Cases which was rejected by the learned trial Court. The appellant has failed to 

explain as to why the examination of the proposed witness in the appellate stage is 

necessary. Ultimately the respondent has prayed to reject the petition.  

18. Learned counsel appearing for the appellant has submitted that the paramount duty of 

the Court is to deliver justice to the parties. In the case in hand there was no fault of 

the appellant/plaintiff. He handed over all the necessary documents to his engaged 

advocate; but his engaged advocate has failed to exhibit the necessary documents in 

trial Court and for the mistake of the advocate the parties should not suffer. Learned 

counsel for the appellant has relied on a decision of the Hon’ble Gauhati High Court 

passed in Bijoy Kr. Baruah vs. Konmai Baruah 2016 (4) GLT 680.  

19. Learned Sr. advocate appearing for the respondent has submitted that in the trial Court 

the plaintiff/appellant filed an application requesting the Court to call for the NJ Cases 

which petition after hearing both the parties rejected by the trial Court. Under such 

circumstances there is no scope to entertain the petition under order 41 rule 27 of CPC 

at appellate stage as the matter has finally disposed of.  

20. The Hon’ble Gauhati High Court in Bijoy Kr. Baruah’s case (Supra) has observed that 

if the necessary documents for adjudicating the crux of the dispute are not produced 

earlier; so, it is necessary to take the same on record. The Hon’ble Supreme Court in 

Union of India vs. Ibrahimuddin and another (2012) 8 Supreme Court Cases 

148 has observed that “the general principle is that the appellate Court should not 

travel outside the record of the lower Court and cannot take any evidence in appeal. 

However, as an exception, Order 41 Rule 27 CPC enables the appellate Court to take 

additional evidence in exceptional circumstances. The Appellate Court may permit 

additional evidence only and only if the conditions laid down in this Rule are found to 

exist. The parties are not entitled, as of right, to the admission of such evidence. Thus, 

the provision does not apply, when on the basis of the evidence on record, the 
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Appellate Court can pronounce a satisfactory judgment. The matter is entirely within the 

discretion of the Court and is to be used sparingly. Such discretion is only a judicial 

discretion circumscribed by limitation specified in the Rule itself.”          

21. On perusal the case record of lower Court it appears that on 26-02-2016 learned 

Munsiff heard argument advanced by the engaged advocate for the defendant and the 

case was posted on 11-03-2016 for argument for the plaintiff. On 11-03-2016 plaintiff 

filed an application under section 151 CPC with a prayer to call for the records of N. J. 

Cases. On 28-03-2016 learned Munsiff rejected the petition. On 05-04-2016 learned 

Munsiff heard argument and on 26-04-2016 delivered the judgment.  

22. Learned trial Court rejected the prayer of the plaintiff to call for the case records of N. J. 

Cases. The plaintiff got sufficient time to challenge the order in higher Court. But the 

plaintiff had not challenged the order of learned Munsiff and as such the order of trial 

Court passed on 28-03-2016 becomes final. So, I find no reason to allow the petition of 

the appellant filed under order 41 rule 27 read with section 151 CPC.       

23. Learned advocate appeared on behalf of the appellant submitted that the trial Court 

while passing the judgment had not considered the basic principles of law. The 

appellant has been running a shop in the suit premise and the shop is the only means of 

livelihood of the plaintiff/appellant. If the appellant is evicted from the suit premises it 

will cause hardship. On the other hand the respondent has other rented house. So, the 

suit premise is not required to him. Learned trail Court without considering these 

aspects dismissed the suit of the appellant and allowed the counter claim of the 

respondent.  

24. On the other hand learned Sr. Counsel appearing for the respondent has submitted that 

the suit premise is very old and it may collapse at any stage. So, it is the need of time 

to demolish the old premise and the respondent was able to get the NOC from the 

concern authority. If the old structure is not demolished in time it may cause trouble to 

all. Besides it the appellant is a defaulter and he has no right to be continued as tenant. 

Learned trial Munsiff considered all the aspects and there is no need of interference of 

his decision by the appellate Court.  

25. From the lower case record it appears that the evidence on affidavit filed by P. W. 1 was 

missing from the case record. Learned Munsiff asked both the parties to submit Xerox 
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copy of the affidavit of P. W. 1. After filing the Xerox copy of the affidavit of P. W. 1 by 

both the parties learned Munsiff compared the same and accepted the true copy of the 

original vide his order dated 28-03-2016. The parties have raised no objection.  

26. A perusal the impugned judgment and decree passed by ld. Munsiff No. 1, Kamrup (M) 

Guwahati it appears that the trial court decided issues of cause of action of the suit and 

counters claim and maintainability of the suit and counter claim in favour of both the 

parties.  

27. Issue no 3 relates to whether the plaintiff is entitled to get decree or not and it was 

decided against the plaintiff and issue no 6 which relates to default of payment of rent 

by the plaintiff to the defendant and issue no 7 which relates to bonafide requirement of 

suit premise to the defendant were decided in favour of the defendant. Issue no 8 and 

9 relate to prayer of the parties. As issue no. 3 was decided against the plaintiff and 

issue no 6 and 7 were decided in favour of the defendant; so, the suit of the plaintiff 

was ultimately dismissed and counter claim was allowed. 

28.  The admitted facts of the case are that originally the parties and two others were the 

tenants of one P. K. Das and after his death his legal heirs inherited his properties and 

the parties attorned wife of P. K. Das as their land lady. In the year 2007 the wife of the 

defendant/respondent purchased the suit premise along with 15 lechas of land. Though 

initially the defendant informed that he purchased the land; but subsequently it was 

known that his wife purchased the land. The appellant/plaintiff accepted the respondent 

as land owner and according to him he agreed to pay Rs. 500/ per month though there 

was no written agreement was executed between the parties.  

29. The contents of the plaint show that the defendant asked the plaintiff to vacate the 

rented room as he intended to construct a building thereon. As the shop was the only 

source of income of the plaintiff so he requested the plaintiff not to take such drastic 

action. Thereafter the plaintiff came to know that the defendant made plan to lease out 

the suit premise in high rent and he was under apprehension that the defendant with 

the help of ante social elements would thrown him out from the suit premise. So, he 

filed the suit.  

30. Admittedly the plaintiff is the tenant of the defendant. If the defendant intends to evict 

him, he is bound to evict the plaintiff as per law. The apprehension of the plaintiff that 
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with the help of ante social elements the defendant would throw him out from suit 

premise was nothing but an imaginary situation of the plaintiff. So, whether the plaintiff 

is entitled to get decree or not it will depend on whether he paid the rent regularly to 

the defendant or not.    

31. From the materials on record it becomes clear that the wife of the defendant purchased 

the land of the suit premise. So, the wife of the defendant is the owner of the suit 

premise. Now the question arises whether the defendant who is the husband of the 

owner of the suit property can be treated as land lord or not. Section 2 (c) of the Assam 

Urban Areas Land Control Act defines the word landlord. On perusal the definition of 

landlord it appears that the definition of landlord is very wide. A person to be a landlord 

need not necessarily be the owner of the house. Anyone entitled to receive the rent for 

the time being is landlord. In the case in hand the defendant examined his wife Nizara 

Kalita as D. W. 2 and her deposition shows that after purchasing the property her 

husband has been looking after the entire property and her husband has been solely 

dealing with the tenants by entering into verbal agreement. So, the evidence of the wife 

of the defendant shows that she has authorized the defendant to look after her 

properties and he has been receiving rent. So, as per definition of the Assam Urban 

Areas Rent Control Act the defendant is a landlord.  

32. The defendant in his counter claim has alleged that the plaintiff entered into an oral 

agreement with the defendant to make payment of rent on or within 7 days of each 

succeeding month at the rate of Rs. 1,000/ per month according to the English 

calendar. However, the plaintiff stopped making payment of monthly rent to the 

defendant since January 2011. The plaintiff in his written statement against the counter 

claim has submitted that the rent was fixed @ Rs. 500/ per month and accordingly the 

plaintiff has been paying monthly rent up to July 2013. So, question of being defaulter 

by the plaintiff, as alleged by the defendant, does not arise.   

33. Learned Sr. counsel for the respondent has pointed out a portion of cross-examination 

of the plaintiff where he has deposed that he initiated the suit in the month of February 

2013 and after filing the suit his relation with the defendant was deteriorated. From 

February 2013 he stopped talking to the defendant and from February 2013 he had not 

met with the defendant. Learned Sr. Counsel for the respondent has argued that the 

person who never met the defendant from the month of February 2013; so, question of 
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offering rent by him from the month of February and onwards does not arise.  

34. In cross-examination the plaintiff has deposed that on 5th day he went to pay the rent 

for the month of September 2013 and from the month of October 2013 he has been 

depositing rent in the Court.  

35. The Assam Urban Areas Land Control Act does not treat a tenant as defaulter on his 

mere failure to pay the rent at proper time and place; he can be treated as defaulter if 

the condition laid down in clause (e) section 5 (1) read with sub section (4) of section 5 

are satisfied. The conditions are 1. The tenant must fail to pay the rent lawfully due, as 

opposed to the rent payable under the contract of tenancy, 2. The tenant must fail to 

pay the rent within a fortnight of its falling due. 3. On refusal of the landlord, the tenant 

is given the right to deposit the rent in Court and if he deposits the rent in the Court in 

accordance with the provisions of sub section (4) of Section 5 the tenant shall not be 

treated as defaulter.  

36. In the case in hand from the evidence of the plaintiff it appears that he filed the suit in 

the month of February 2013 and from the filing of the suit he never met with the 

defendant. The plaintiff in his written statement against the counter claim has 

contended that he has been paying monthly rent up to July 2013. In cross-examination 

he has deposed that on 5th day (month has not mentioned) he went to pay the monthly 

rent for the month of September 2013; but the plaintiff refused to accept the rent and 

from the month of October 2013 he has been depositing the rent in the Court. If the 

contention of the plaintiff is accepted as true then the question arises what about the 

rent of August 2013.  

37. The plaintiff has failed to show that before depositing the rent in the Court he offered 

rent to the landlord. The Hon’ble Gauhati High Court in Bata India & others vs. 

United Publisher & another 2005 (1) GLT 437 2005 (1) GLT 437 has held that:-  

“( 37 ) The 1972 Act contains a similar provision which requires that the tenant, 

before depositing the rent in court, to tender it to the landlord and if the 

landlord refuses to accept it then only the tenant can deposit the same in the 

court within the time allowed, together with process fee and written up notices 

under the said provisions. Unless such conditions are fulfilled the deposit of rent 

in court shall not be the valid deposit in the eye of law.” 
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38. As the plaintiff has failed to show cogent evidence that before depositing the rent in 

Court he offered rent to the landlord; so, his deposit in Court was not valid in the eyes 

of law as observed by the Hon’ble Gauhati High Court in Bata India’s (Supra) case.   

39. The defendant/respondent in his counter claim has averred that the defendant intends 

to construct building over the land purchased by his wife and he obtained NOC from 

GMDA. As the plaintiff and other tenants refused to vacate the rented rooms; so, he 

could not construct the building. The defendant renewed the NOC; but unable to 

construct the building. The structure is old and dilapidated conditions. Besides it the 

defendant has been facing huge loss as he could not use the property properly. The 

plaintiff in his written statement filed against the counter claim has submitted that the 

plea of bonafide requirement is false. According to him the defendant after obtaining 

building permission failed to ask the plaintiff to vacate the suit premise and also failed 

to initiate a case against the plaintiff.  

40. The averments of the parties show that the defendant obtained building permission for 

construction of building; but it was lapsed. As the defendant obtained building 

permission and subsequently renewed the same; so, it shows his keenness to construct 

the building. According to the defendant as the plaintiff and other tenants had not 

vacated the room under their possession; so, he could not start his construction work. 

The defendant had not initiated a suit for ejectment against his tenants does not mean 

that he has no bonafide requirement of the suit premise.  

41. The defendant has repeatedly stated that the rented house is old one and in dilapidated 

condition and the plaintiff has not denied the same. If that is so; it is necessary to 

demolish the same and construct a new building. From the schedule of the pleadings of 

the parties it appears that the suit premise is situated at Hengerabari. The land is in 

prime location of Guwahati City. If the defendant cannot use optimum of his property 

definitely he will suffer irreparable loss.  

42. The Hon’ble Supreme Court in Ragavendra Kumar vs. Firm Prem Machiner & Co. 

(2000) 1 Supreme Court Cases 679 has observed that:-  

“10…..It is settled position of law that the landlord is the best judge of his 

requirement for residential or business purpose and he has got complete 

freedom in the matter. In the case in hand the plaintiff landlord wanted eviction 
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of the tenant from the suit premise for starting his business as it was suitable 

and it cannot be faulted.”  

43. In the case in hand the defendant is very much keen to construct new building over the 

suit premise and being the landlord he is the best person to judge his requirement. As 

per observation of the Hon’ble Supreme Court in Ragavendra Kumar’s case it can easily 

be held that the defendant is able to show his bonafide requirements of the suit 

premise.  

44. In view of the above discussion and observation I come to the safe conclusion that the 

learned trial Munsiff committed no error by dismissing the suit of the plaintiff and 

decreeing the counter claim of the defendant and no interference from this appellate 

Court is required.  

45. In the result, the appeal is dismissed on contest with cost.   

46. Prepare the decree accordingly and put up before me for signature. 

47. Send down the case record of Title Suit No. 32/2013 to the learned Court below with a 

copy of judgment. 

48. Given under my hand and seal of this Court today the 28th day of February 2017. 

 

       Additional District Judge No. 2 

       Kamrup (M) Guwahati. 

      

 

 

 

 

 

 

 


