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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

 

                                         Criminal Appeal No. 130 of 2013

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

07.06.2013 passed by the learned Judicial Magistrate First Class,  Kamrup (M) at 

Guwahati, in C.R. Case No. 7461/2010, under Section 279/304(A)/427 of IPC.

 

       Sri Babul Kalita

                                                                                   ............  Appellant

- Vs – 

    The State of Assam 

                                                                                .............   Respondent

 

Date of Argument     : 20.01.2017

Date of Judgment     : 06.02.2017

 Advocates who appeared in this case are:

Shri N.K. Haloi : Learned  Advocate for the appellant.

Sri H.K. Deka : Learned Public Prosecutor. 

J U D G M E N T 

1. This appeal under Section 374(3(a)  of the Code of Criminal Procedure, 

read with Section 389 of the Code of Criminal Procedure is directed against the 

judgment dated 07.06.13, passed in G.R. Case No. 7461/2010,  whereunder the 

learned  Judicial  Magistrate  1st Class,  Kamrup,  at  Guwahati  convicted  the 
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accused/appellant Babul Kalita, son of Late Narayan Kalita, Resident of  Batorhat, 

P.S. Palashbari, district Kamrup Assam under Section 279/304(A)/427 of IPC and 

sentenced  him  to  undergo  simple  imprisonment  for  3  months  under  Section 

304(A) of IPC and to pay a fine of Rs. 1000/- i.d. simple imprisonment for 15 

days under Section 279 of IPC. 

2. Prosecution case in brief is that on 01.10.2010 at around 8:10 a.m., while 

informant's nephew Biswajit Medhi was returning back home by riding a bicycle, 

at Vijaypur on the National Highway, one ASTC bus under registration No.AS-20-

0942 being driven at an excessive speed in a rash and negligent manner, hit the 

informant's nephew, as a  result of which he died on the spot and the bicycle 

he was riding at that time was battered and mutilated. On the basis of an FIR, 

lodged by informant Mantumon  Medhi, the O/C, Khetri P.S. registered a case 

under Section 279/304(A)/427 of IPC against the driver of the offending vehicle. 

Upon  completion  of  investigation  police  submitted  charge  sheet  against  the 

accused/appellant under Section 279/304(A)/427 of IPC. 

3. On  appearance  of  the  accused,  copies  of  relevant  documents  as 

mandated under Section 207 of Cr.P.C. were furnished to the accused/appellant. 

Thereafter,  upon hearing   learned counsel  of both sides,  a prima facie case 

surfaced against the accused accordingly the learned trial  court explained the 

particulars  of  accusation  of  offences  under  Section  279/304A/427   of  IPC  to 

which the accused/appellant professed innocence and claimed to be tried. 

4. During trial, the prosecution has examined 6 witnesses in all. When this 

process is over, the accused was subjected to examination as warranted under 

Section 313 Cr.P.C. He has pleaded that he was careful in driving the vehicle in 

question and his vehicle was at normal speed and the victim boy all of a sudden 

came infront of the vehicle with his bicycle as a result of which he was injured ; 

subsequently  he died.  He  has further  pleaded that  he was not  at  fault.  He 

declined to lead evidence in defence. 

5. Thereafter, the learned trial court having heard argument so advanced 

from the side of learned counsel of both sides and upon analysis of the evidence 

on  record,  believed  the  prosecution  story  by  holding  that  it  was  the 

accused/appellant who drove the said vehicle on the eventful day in a rash and 

negligent manner and thereby  it hit the victim   as a result of which the victim 
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died  on  the  spot.  Accordingly,  the  learned  trial  court  convicted  the 

accused/appellant under Section 279 /304(A) of IPC and sentenced him to jail 

term and also imposed fine upon him. 

6. The convict accused feels aggrieved and dissatisfied with the impugned 

judgment. According to him, the learned trial court has committed manifest error 

while  passing the impugned judgment  and the judgement  was  rendered on 

conjecture  and surmise  .  It  is  further  contended that  the  learned  trial  court 

committed grave error in passing the impugned judgment and it has failed to 

appreciate the evidence in its right persepective. 

7. I have heard learned counsel of both side on the matter. By analysing the 

evidence on record,  it  has surfaced that PW1 has deposed that the accident 

occurred  due  to  fault  of  the  driver  and  that  he  was  driving  the  vehicle  at 

tremendous speed. He has further stated that the victim his nephew was hit by 

the bus as he was turning on the point entering the byelane by riding his bicycle. 

However,  he has fairly admitted that he has not seen the actual occurrence. In 

this case the prosecution has examined two eye witneses they are PW2  Ramen 

Sarma and PW3 Utpal Barman. 

8. PW2 in his evidence has stated that the accident occurred due to fault of 

the driver  and he was driving the  vehicle  at  excessively  high speed.  He has 

further stated the accused Biswajit Medhi was about to enter the byelane from 

the main road, the said ASTC bus descended to the extreme side of the road and 

hit the boy with tremendous speed, as a result of which the victim died on the 

spot. Though from his evidence it has appeared that he has failed to identify the 

accused as the driver of the offending vehicle, but it has no serious effect on the 

prosecution case as the accused in his exanination under section 313 Cr.P.C, has 

admitted that he was driving  the said vehicle at the relevant time. Hoever he 

had claimed that he was not a fault. He was driving the vehicle with caution and 

care. However,  from the evidence of PW2 it become manifest that the said bus 

was driven as an excessive speed. It has further surfaced from his evidence that 

road was under construction ; in such circumstances, it become bounded duty of 

the accused/appellant to drive the vehicle at slow speed ; but it was not done so. 

From the evidence of PW2 it stands established that the bus was at excessive 

sped. Proceeding further, we have found that PW3 has also seen the occurrence. 

He has deposed that  when the victim was about  to enter  the bye lane,  the 
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offending vehicle descended to the extreme side of the road and hit the boy, as a 

result of which he died on the spot. He has further stated that he had seen the 

driver  of  the  offending  vehicle  at  the  time  of  accident.  At  later  stage,   he 

identified the driver at the police station. 

9. PW4 is a reported witnesses. He has not seen the actual occurrence. He 

heard  the  incident  from  others.  Coming  to  the  evidence  of  PW5  Prasanta 

Praneswar Baishya, it is seen that he has also witnessed the occurrence. From his 

evidence, it has appeared that he was waiting for an autorickshaw. The bus was 

being driven at an excessive speed. He has further corroborated the evidence of 

PW2 and PW3 on the point that he has seen the vehicle hitting the said boy by 

decending to the extreme side of the road.  PW6 is the I.O. of the instant case.  

He seized damaged  bi-cycle. He has further stated that the offending vehicle 

came to the Khetri P.S. and the accused was arrested by the Khetri P.S. From the 

evidence of   PWsd no contributory negligence has surfaced from the part of the 

deceased. It has been rightly observed by the learned court that the road being a 

public  road  and  under  construction,  it  was  required  by  the  driver  to  have 

exercised necessary care and portion by driving the vehicle  for  public  safety. 

10. In this case, identification of the accused is well established as the person 

who  was  driving  the  said  vehicle  at  the  relevant  time.  Even  otherwise  the 

accused has himself admitted under Section 313 of Cr.P.C.  as he was the driving 

the said vehicle. However, he has pleaded that there was contributory negligence 

on   the part of the accused at the spot. However, the defence did not examine  

any witness to rebut the evidence of PW2, PW3 and PW5 all eye witnesses  who 

have  very asserted that the driver was driving the said vehicle at excessive 

speed and turned the vehicle to the extreme side of the road and hit the boy 

who was about to enter the bye lane by his bicycle. Though it was contended 

that the vehicle suffers from mechanical defect ;but the accused has not pleaded 

so. Even the defence did not take pain to prove this point by examining vehicle  

expert  or  any  MVI.  The  case  of  the  prosecution  was  that  there  was  no 

mechanical defect there was   rash and negligence driving by the accused    and 

it caused death to the victim. The learned trial court has rightly denied benefit to 

the convict accused under Section 3 of Probation of Offenders Act, 1958,. The 

learned trial court has rightly observed the increasing number of road accident on 

public roads and that life of a boy in the prime of his youth has been lost, due to  

rash and negligent driving of the accused/appellant. The learned trial court has 



5

rightly assesed the evidence on record and has rightly  convicted the accused 

appellant. The sentencing portion is also on lighter side.  

11. The  impugned  judgment  and  order  suffers  from  no  illegality  and 

irregularity and it warrants no interference  from this court. Having found devoid 

of merit, this appeal stands dismissed. 

12. Return the LCR along with a copy of this judgment to the learned court 

below.

 13.       Signed,  sealed  and  delivered  in  the  open  court  on  this  6 th  day  of 

February, 2017 at Guwahati. 

 

 

                                                                                        (M. Ahmed)

                                                                                      Sessions Judge, 

                                                                                 Kamrup(M), Guwahati 

 

Dictated & corrected by me. 

 

  

         (M. Ahmed)

       Sessions Judge, 

    Kamrup(M), Guwahati


