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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 10/14

State

-Vs-

Md. Kalachan Ali & Ors.

PRESENT : Sri DevojyotiBhuyan, 
Special Railway Magistrate 1st class,
Guwahati

For the Prosecution : Sri Swatantra Kumar
Learned P.P/N.F.Rly/GHY

For the accused person : Smt. Anjali Sarma
Learned Counsel

Date of prosecution evidence: 28-09-2016, 26-10-2016, 18-11-2016,    
30-11-2016, 19-06-2017, 11-07-2017, 
28-08-2017,11-09-2017 and 25-10-2017

Date of Argument : 27-12-2017& 10-01-2018

Date of Judgment : 12-01-2018

U/S 3(a) Railway Property (Unlawful Possession)

Judgment

1.  The case of the prosecution in brief is that on 03-05-2014 at about 11:40 
hours  information  received  by  IPF/PNO  from  SSE/TL/AC/KYQ  regarding 
missing of  9 numbers of Cell  with Cell  connectors from coach No. ACCN-
10108 attached with T/No.15662 Dn placed at PF No.2 of KYQ Station at 
about 11:25 hours. Then immediately after receiving information RPF officer 
and staff attended the coach and on preliminary it revealed that the cells  
were stolen by unknown miscreants by breaking the battery box cover with 
fresh  sign  of  cut  mark  found  on  the  main  connecting  cable.  Further  on 
enquiry it could be transpired that the same coach was stabled at KYQ yard 
on the night of 02/03-05-2014 after pit on 02-05-2014 and placed on PF No. 
2 at 11:30 hours with T/No.15662 Dn and due to missing of 9 nos. of cell 
with cell connector from the Coach No. ACCN-10108 it was declared damaged 
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at 11:40 hours by SSE/TL/AC/KYQ. Then after replacing the coach the same 
rake was placed at PF No.2 at 13:23 hours and finally the train left from KYQ 
at 13:45 hours. In this regard SSE/AC/TL/KYQ lodged an F.I.R. and on the 
strength of FIR a case vide No.1(5)14 U/S 3(a)R.P.(U.P.)Act dated 03-05-2014 
has been registered against  the unknown miscreants and Sri  BiswajitNath 
IPF/PNO took up the enquiry into the case being it to be special nature case. 

2.  After  completion  of  the enquiry  of  this  case  the enquiry  officer  (E.O.) 
submitted  the  prosecution  report  against  the  accused  persons  namely 
AinulHoque, Kalachan Ali, Jalil Ali, Somesh Ali, Sayed Ali, Mubarak Ali, Ashrud 
Ali  and Siddique Ali  U/S 3(a) of  R.P.(UP)  Act.  The case was filed against 
accused AinulHaque, Sadeque Ali and Sayed Ali and proceeded against other 
accused persons. Finding a prima facie material this court took cognizance of 
the offence. After hearing both sides this court framed charge U/S 3(a) of 
R.P.(UP) and the particulars of the offence were read over and explained to 
the accused person after furnishing the copies to which they pleaded not 
guilty and claimed to be tried.     

3.  During  trial  to  prove  its  case  the  prosecution  examined  12  (twelve) 
numbers of witnesses namely PW-1 Syed BadrulHaque, PW-2Sri Samir Kr. Das 
Gupta, PW-3 Sri Prakash Singha, PW-4 Sri Ranjit Kr. Bezbaruah, PW-5   Sri 
BiswajitNath, PW-6 Sri Phatik Ch. Ray, PW-7 Sri Shiv Kr. Sah, PW-8 Sri Tapash 
Kr. Mallick, PW-9 Md. Ashmat Ali, PW-10 Md. Hafizur Rahman, PW-11 Md. 
Sahabuddin Ahmed and PW-12 Sri DipakDasas prosecution witness.Statement 
of the accused person U/S 313 Cr.P.C is recorded in a separate form, wherein 
they pleaded to be innocent. On the contrary the defence adduce none as 
defence witness.
4. Heard the arguments of learned counsels on both sides. Gone through the 
evidence on record.

5. Points for determination:

Whether the accused personswere found  in unlawful possession of Railway 
Coach  Battery  bearing  mark  “MICROTEX”  and  it  parts  which  are  Railway 
property suspected to be stolenand committed an offence u/s 3(a) R.P.(UP) 
Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let  me at  the outset,  consider  the  evidence on record  before 
deciding the points for determination.

     PW1  in  his  evidence deposed that  on 04-05-2014 while  serving  as 
IPF/SIB/GHY he was deputed by Sr. DSC/LMG to assist IPF/PNO regarding 
theft of some battery. Thereafter on the same day after conducting search 
recovered one wrench and some small  nuts near pit  line Kamakhaya yard 
along  with  2  nos.  of  clamps.  Then  the  recovered  materials  were  seized 
(Exhibit 1) by IPF/PNO and he put his signature [Exhibit 1(1)] in the seizure 
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list. Thereafter on the same day while conducting search in the Goalpara line 
they found one battery along with 2 nos. broken battery cover from nearby 
jungle areas which were also seized (Exhibit 2) by IPF/PNO and he also put 
his signature [Exhibit 2(1)] in the seizure list of the same. Then on the next 
day they conducted search in the scrap damp of Jalil Ali whereJalil Ali was not 
found present but two persons namely Kalachan Ali and Ainul Ali were found 
present there. During the search of the scrap damp they could recover two 
“MICROTEX”  Battery  which  were  seized  by  IPF/PNO  in  presence  of  local 
witness and he also put his signature as witness in the seizure list of the 
same. During cross examination he stated that the battery recovered from 
the jungle was about distanceof 1 KM away from the place where the wrench 
and nuts were recovered. He could not remember if there was local person 
during the seizure of the batteryrecovered from the jungle. There was no any 
local witness present during the recovery of the nuts. He has not seen the 
recovered  nuts  in  the  court.  There  was  marking  done  on  the  recovered 
materials  at  the  place  of  occurrence  but  could  not  remember  about  the 
marking done. There were other persons residing near the scrap damp of Jalil  
Ali. They did not have the search warrant for conducting search in the scrap 
damp of  Jalil  Ali  but  called  one  local  witness  whose  name he  could  not 
remember. He did not know if the recovered battery was available in the open 
market  or  not.  There  was  no  any  railway  marking  on  the  recovered 
“MICROTEX” battery. He put his signature in Exhibit 3 within 12:00 to 01:00 
hours of the day. He did not know the name of the signatory in the seizure 
list apart from him. There was no any marking done at the spot in the battery 
recovered  from  the  scrap  shop.  He  denied  the  suggestion  that  he  has 
deposed falsely in the court because he did not know anything about the 
incident. 

    PW2 in his evidence deposed that on 03-05-2014 while serving JE/TL/KYQ 
at about 11:30 hours on duty CCI/KYQ informed him that there was missing 
of 9 nos. of cell with connector from train no. 15622 Dn. Ranchi Express. 
Thereafter  he  immediately  conducted  joint  verification  (Exhibit  5)  of  the 
coach with RPF in the train stabled at PF No. 2 and found missing of 9 nos. of  
cell with connector and the battery cover was not properly fitted along with 
fresh cut mark in the main cable. Thereafter he lodged one F.I.R. (Exhibit 4) 
to OC/RPF/KYQ relating to the missing. During cross examination he stated 
that he could not say if the materials exhibited in the court were the missing 
materials. He could not say if there were some specific number contained on 
the battery used in rail. He could not say if said battery were available in 
open  market  or  not.  There  did  not  contain  any  railway  marking  on  the 
battery.

    PW3 in his evidence deposed that on 29-05-2014 as per the letter of RPF 
he  attended the  RPF/Post/KYQ and  examined  9  nos.  of  “MICROTEX”  Cell 
amongst which 3 nos. were in proper condition, 4 nos. were in half proper 
condition and 2 nos. were completely in broken condition along with 6 cable 
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connector. Then after examination of the materials he found that same kind 
of battery were used in the AC coach of rail and were of same nature with 
the missing battery. Thereafter he put marking “S” for further identification 
with red paint and issued material certificate (Exhibit 6). There was case no. 
written on the examined materials and has seen the examined materials in 
the  court.  During  cross  examination  he  stated  that  he  was  called  for 
examination of the materials after 25 to 26 days of the missing. He could not  
say if any “X” mark was there before examination of the materials. He has 
not seen any “X” mark in the materials produced before the court. He could 
not say if the “MICROTEX” battery were used outside or not. There did not 
contain any railway marking in the battery.

    PW4  in  his  evidence  deposed  that  on  03-03-2015  while  serving  as 
IPF/GHY he was re-endorsed Pandu post Case No. 1(05)14 U/S 3(a)R.P.(U.P.) 
Act by Sr.DSC/LMG for causing enquiry as the previous Enquiry Officer Sri 
BiswajitNath IPF/PNO was out of station for purpose of training. Then after 
going through the case dockets he found that the enquiry of the case was 
almost  completed  and after  obtaining residential  proof  (Exhibit  8)  of  one 
accused  person  AinulHoquefrom  the  member  of  Gaon  Panchayat  and 
examination  of  the  confessional  witness  Sri  Dipak  Das  he  submitted 
Prosecution  Report  (Exhibit  7)  against  AinulHoque,  Kalachan  Ali,  Jalil  Ali, 
Somesh Ali, Sayed Ali, Mubarak Ali, Ashrud Ali and Siddique Ali U/S 3(a)R.P.
(U.P.)  Act  after  finding  prima  facie  materials  against  them.  During  cross 
examination he stated that there was recovery of railway materials from the 
possession of the arrested accused persons. He has submitted Prosecution 
report against the accused person after going through the documents of the 
case. He could not say if the seized materials were used in others apart from 
railways.  He  could  not  say  if  the  seized  materials  were  prepared  by  the 
railways itself. He could not remember the name of seizure local witness. He 
has not seen the marking of the “X” and Case No. mentioned on the seized 
materials. He denied the suggestion that the seized materials were not the 
railway property as they were also available in open market. He did not know 
the  accused  persons.  He  denied  the  suggestion  that  he  did  not  know 
anything about the incident. 

   PW5 in his evidence deposed that on 03-05-2014 received a memo from 
SSE/TL/KYQ regarding theft of 9 nos. of battery from coach no. SECN/10108 
of Train No. 15662 Dn. Then after joint verification conducted by ASI/P.C.Roy 
and JE/Tele/KYQ missing was confirmed and thereafter on the basis of F.I.R. 
lodged by SSE/TL/KYQ a case was registered and took himself the enquiry of 
the case being the case to be special reference one. Thereafter on 04-05-
2015 he visited the place of occurrence and found some small nuts lying in 
stabling line no. 1 of Kamakhaya Yard along with 1 dual wrench and 2 nos. of  
clamp. Then on the basis of the suspicion of leaving away the same after 
commission  of  the  crime  by  the  miscreants  he  seized  (Exhibit  1)  the 
materials.  Thereafter  he  along  with  IPF/CIB/MLG,  IPF/SIB/MLG conducted 
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rigorous search towards Goalpara line found one “MICROTEX” battery bearing 
Sl. No. 032230 near jungle of the railway line at KM No. 173/8 along with 2 
nos. of broken battery cover which were seized (Exhibit 2) in presence of 
available witnesses. Then on 05-05-2014 on the basis of source information 
he could learn that the stolen railway materials were concealed in one scrap 
damp at  Panichuba,  Jalukbari  and  accordingly  conducted  raid  and  search 
along with staff from 02:30 PM to 03:30 PM in presence of independent local 
witness Hafijur Rahman @ Hafijuddin after which they could recovered 2 nos. 
of  “MICROTEX”  battery  bearing  SL.  No.  032239  and  032248  in  burial 
condition from there. During that time the owner of the shop Jalil Ali was not 
present but his employee AinulHoque and Kalachan Ali were present there 
and they could not show any valid documents regarding the recovered 2 nos. 
of  battery  for  which  he  seized  (Exhibit  3)  the  materials  in  presence  of 
witness.  Thereafter  they  took  both  the  employee  into  their  custody  and 
brought to RPF Post along with the seized materials. Thereafter statement 
(Exhibit 9 & 10) of both of them were recorded in presence of independent 
witness where they stated that in the intervening night of 2/3-5-2014 they 
along with Somesh Ali,  Ashrud Ali,  Jalil  Ali  and Sayed Ali  @ Ada Kachari 
committed the theft of 9 nos. of battery from railway coach at Kamakhaya 
Yard and also stated that they have brought it for selling it at the shop of Jalil 
Ali but due to heavy weight of the battery they took 4 nos. of battery along 
with them and concealed the other batteries in the jungle. Thereafter on 07-
05-2014 they apprehended accused Jalil  Ali  from Mukalmuwa Bazar taking 
alongwithAinulHoque and Jalil  Ali  who confessed of his involvement in the 
incident and also stated of presence of 2 nos. battery in broken condition in 
his scrap shop. Then as indicated by Jalil Ali two nos. of cell box cover with 
marking “MICROTEX” were recovered in broken condition along with 52 nos. 
of  cell  plate  contain  in  2  plastic  bags which were concealed within  scrap 
plastic materials. Thereafter he seized (Exhibit 28) the materials in presence 
of local witness. Then as per version of Jalil Ali recovered one no. of battery 
from the place ofSomesh Ali in concealed state from a pond near temporary 
hotel of Somesh Ali located at Pragjyotish with “MICROTEX” mark which was 
concealed by Somesh Ali in the pond as confessed by him. Thereafter he took 
Somesh Ali  into the custody and brought the battery to RPF/Post after its 
seizure (Exhibit  29). Then the statement (Exhibit 11 & 12) of Jalil  Ali and 
Somesh Ali  was recorded in presence of  independent witness where they 
confessed  their  guilt.  Thereafter  on  13-05-2014  after  interrogation  at 
RPF/Post to Sayed Ali @ Ada Kachari after apprehending him from Boragaon 
area confessed (Exhibit 13) his involvement in the incident and also stated 
that other 3 nos. of battery were concealed by Ashrud Ali in some other scrap 
damp. Then on 22-05-2014 on the basis of source information search was 
conducted at  the scrap shop of  Mubarak Ali  in  presence of  local  witness 
located at Jalukbari with recovery of 3 nos. of “MICROTEX” battery to which 
Mubarak Ali could not show any valid documents for the possession of the 
same. Thereafter the recovered 3 nos. battery were seized(Exhibit 31) and 
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Mubarak Ali was taken into the custody and brought to the post. Thereafter 
on interrogation to Mubarak Ali stated (Exhibit 14) that the said 3 nos. of 
battery were purchased from Ashrud Ali and one another @Rs. 800/- each. 
Thereafter during enquiry he prepared sketch map (Exhibit 18, 19, 20, 21, 22 
& 23) of place of occurrence and also collected the residential proof (Exhibit  
15 & 16) of  the accused persons.  Then he got examined (Exhibit  6)  the 
seized battery from JE/TL/KYQ where it was mentioned that the said battery 
were  used  in  railway  coach  and  were  of  same  nature  with  the  missing 
battery. He also collected the ownership particulars (Exhibit 17) of the scrap 
shop of Mubarak Ali. Thereafter he examined all the relevant witness relating 
to the case and in the meantime due to his engagement for official training 
he  handed  over  the  case  dockets  to  IPF/GHY  Sri  R.K.  Bezbaruah  who 
aftermath submitted the prosecution report of the case. He has seen five 
accused persons in the court and could also identify the absentee accused. 
The  accused  persons  namely  Ashrud  Ali  and  Sadek  Ali  were  absconding 
during the enquiry and could not identify them on sight. He has seen the 
seized materials as sample in the court and on further examination of the 
witness he stated that he has seen all the seized materials (Material Exhibit 1 
to 7) in the Malkhana of RPF/Post/KYQ. The card label (Exhibit 24, 25, 26 & 
27)  of  the  case  property  were  also  exhibited  by  him.  During  cross 
examination he stated that the materials mentioned in the seizure list No. 1 
and Seizure List No.2 were recovered from the place which was restricted 
area. They did not recover the materials mentioned in Exhibit 1 and Exhibit 2 
from  anyone  possession.  The  scrap  shop  of  Jalil  Ali  was  located  at  a 
residential area and varieties of people may have access to it. During the time 
of search two labour were found there. He could not say if any other person 
could have keep the materials in the scrap shop. There was no Indian Railway 
marking mentioned in the seized battery. He could not say if the battery were 
own product of railways or were the product of other company. They did not 
put any marking in the seized materials at the place of recovery. There was 
no any occurrence witnesses found while  the accused persons committed 
theft of the materials from the place of occurrence. He denied the suggestion 
that the confessional statement of the accused persons were recorded by 
threatening them and recorded as per his will. He denied the suggestion that 
the accused persons did not know the contents of the confessional statement 
as  they  were  illiterate.  He  did  not  put  any  marking  at  the  spot  on  the 
materials mentioned in the Seizure List 4. He did not know the owner of the 
pond from where the materials mentioned in Seizure List 5 were recovered. 
He could not say if anyone could have thrown the materials into the pond. He 
did not put any marking in the materials mentioned in the Seizure List 5 at 
the spot. He denied the suggestion that the accused Somesh Ali did not have 
any relation to the battery recovered from the pond. They did not put any 
marking in  the materials  mentioned in the Seizure List  6 at  the spot.  He 
denied the suggestion that they did not found any stolen railway materials 
from the possession of the accused persons as the said materials were also 
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available in open market. He denied the suggestion that the case has been 
made against the accused persons on the basis of suspicion only. 

      PW6 in his evidence deposed that on 03-05-2014 while serving ASI/PNO 
as per direction of IPF/PNO he conducted enquiry at train no. 15662 stabled 
at Kamakhaya Station P.F. No. 2 regarding theft of battery on 03-05-2014 as 
per  memo  and  during  joint  inspection  (Exhibit  5)  of  the  coach  no. 
ACCN/10108 along with JE/TL/KYQ found missing of 9 nos. of battery and 
also found the battery cover in disturbed condition. Thereafter on 04-05-2014 
he along with IPF/PNO and staff went for raid and search and found one 
battery and 2 cell cover in broken condition from jungle at Goalpara line of 
Kamakhaya  Station  at  KM  No.  173/8  with  marking  “MICROTEX”.  Then 
IPF/PNO in  presence of  local  witness  sized the recovered battery  and he 
along with other stand as witness [Exhibit  2(3)] during the seizure of the 
same. Thereafter in presence of two local witness on 22-05-2014 he along 
with IPF/PNO conducted raid and search in the scrap godown of Mubarak Ali  
at Adabari, Jalukbari from which 3 nos. of battery bearing mark “MICROTEX” 
were recovered. Then IPF/PNO seized (Exhibit 31) the recovered battery and 
he along with other witnesses put his signature [Exhibit 31(2)] in the seizure 
list. He has seen accused Mubark Ali in the court. During cross examination 
he stated that they went for enquiry on the same day of receiving the theft  
memo at about day 12:00 hours. They found one battery about half kmaway 
from the place of occurrence and could not say how the said battery reached 
there. He went to the scrap godown of Mubarak Ali for search as per direction 
of IPF/PNO. He could not say if “MICROTEX” battery was exclusively used in 
railway. He could not say if there was any railway marking in the battery and 
also could not say if it was available in open market. He could not say if the 
battery and the cell connector recovered first were in proper condition or not. 
They put marking along with preparing card label with the case no. on the 
materials at the spot which were recovered from the scrap shop of Mubarak 
Ali.He denied the suggestion that no any railway materials were recovered 
from the possession of Mubarak Ali. He has not seen the seized materials in 
the court.

   PW7 in his evidence deposed that on 03-05-2014 IPF/KYQ received one 
memo from SSE/TL/AC/KYQ regarding theft of 9 nos. of battery from stable 
coach no. ACCN/10108. Thereafter on 4-5-2014 in this regard they visited the 
place  of  occurrence  and  after  conducting  search  in  the  nearby  area  of 
Kamakhaya station found some screw and one wrench along with clamp near 
the line no. 1.  Then for creating suspicion IPF/KYQ seized (Exhibit  1) the 
materials and he put signature [Exhibit 1(3)] in the seizure list. Thereafter on 
the  same  day  they  conducted  one  joint  drive  in  Goalpara  Line  towards 
Jalukbariand  from  inside  the  jungle  near  (RUB)  trackside  recovered  one 
“MICROTEX” battery in concealed condition. Then the said battery was seized 
by IPF/KYQ. Thereafter on 07-05-2014 after getting one source information 
along with IPF/KYQ apprehended Jalil Ali from Mukalmuwa,Nalbari and as per 
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his  leading  statement  recovered  2  nos.  of  broken  battery  cover  bearing 
“MICROTEX” mark along with 52 nos. of cell plate. Then the said materials 
were seized (Exhibit 28) by IPF/KYQ and he put his signature [Exhibit 28(3)] 
in the seizure list. Therafter as per the version of Jalil Ali apprehendedSomesh 
Ali from Jalukbari near RUB and on interrogation recovered one “MICROTEX” 
battery from the pond near his shop. Then the recovered battery was seized 
(Exhibit  29) in presence of local witness and he put his signature [Exhibit 
29(2)] in the seizure list. He has seen the accused Jalil Ali and Somesh Ali in  
the court.  During  cross  examination he  stated  that  he  did  not  know the 
contents of the memo received by IPF/KYQ regarding the theft or did not 
know about  the condition of  the battery  mentioned there.  The  recovered 
screw  and  nuts  were  in  serviceable  condition.  He  has  not  seen  any  ‘IR’ 
marking in the seized battery. There was no any marking done in the seized 
materials at the spot. The battery cover was in broken condition mentioned in 
the Seizure List 4 and also was in unserviceable condition. The shop of Jalil 
Ali was located in residential area. He has not seen an ‘IR’ marking in the 
battery recovered from the shop of Jalil  Ali but marking “MICROTEX” was 
there. He did not know if the battery was found in open market or not. The 
pond from where the battery was recovered near railway line was without any 
owner.  The said pond had access to any people and anyone could  throw 
materials to it.  There was no any marking done on the battery recovered 
from the pond at the spot.

     PW8  in  his  evidence deposed that on 04-05-2014 ASC/CIB/MLG has 
detailed him regarding theft of 9 nos. of battery on the intervening of night 
hours of 2/3-05-2014 from Coach No. ACCN/10108 and on the same day he 
visited the place of occurrence and on searching nearby area of Kamakhaya 
Yard  Line No.1 (spare) found nut and wrench and then searching towards 
Goalpara line found some more nuts. Then after searching more carefully by 
them  recovered  1  battery  from  nearby  jungle  in  concealed  condition. 
Thereafter on 05-05-2014 he along with IPF/PNO and staff conducted raid 
and search at the scrap shop of Jalil Ali located atPanichuba, Jalukbari from 
where 2 nos. of battery bearing marking “MICROTEX” were recovered. Then 
both the recovered batteries were seized (Exhibit 3) by IPF/KYQ in presence 
of independent witnessand he put signature [Exhibit 3(3)] in the seizure list 
as witness.  During search Jalil  Ali  was not present  there but two labours 
namely AinulHoque and Kalachan Ali was present there. Thereafter both the 
persons could not furnish any documents relating to the materials for which 
they were taking into the custody and brought to the RPF. Then on 7-5-2014 
they apprehended Jalil  Ali  from Mukalmuwa and as  per  his  version again 
conducted search  at  his  scrap shop from which 2  nos.  other  batteries  in 
broken  condition  were  recovered  from a  plastic  bag.  Thereafter  IPF/PNO 
seized (Exhibit 28) both the batteries in presence of two local witness and 
other witnesses and he put his signature [Exhibit 28(4)] as witness in the 
seizure list of the same. Then on the same day as per the version of Jalil Ali  
went to the place of Somesh Ali and recovered 1 no. “MICROTEX” battery 
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from a pond and IPF/PNO seized (Exhibit 29) the recovered battery and he 
along with other witnesses put signature [Exhibit 29(3)] in the seizure list of 
the same. During cross examination he stated that on 05-05-2014 he could 
not say if the local witness were present there prior to the search in the place 
of Jalil Ali. He did not know well the place of residence of the local witness 
but did know them to be the resident of Jalukbari. The local witness seem to 
be about age 37/38 but did not know his profession. There was only one local 
witness present at the time of incident. He has not seen any railway marking 
in the recovered battery because “MICROTEX” was a different company. He 
has not seen any marking done at the place of occurrence. There was no any 
mention any battery recovered from the direct possession of the Jalil Ali in 
Seizure List No.3. The local witness was present along with them prior to the 
search as mention in Seizure List No.4. The battery mentioned in Seizure List 
No.5 was recovered from the pond near the shop of Somesh Ali which had 
also access to other persons. He could not say the possessor of the pond. 
There was no any mention of the name of Jalil Ali in the Seizure List No.5. 

    PW9 in his evidence deposed that on 22-05-2014 in the noon hours police 
recovered 3 nos. of battery from the scrap shop of Mubarak Ali located at 
back side of his shop. Thereafter he was shown the recovered battery and 
obtained his signature [Exhibit 31(3)] of being found the battery from there. 
The  said  document  was  also  signed  by  his  neighbour  shopkeeper 
JiarulHoque. During cross examination he stated that he asked the RPF about 
the incident as they were present near the shop. He has only seen the said 
the articles while RPF were loading the articles in the vehicle. He has not 
seen the seized articles being taken out from the shop of Mubarak Ali and did 
not know from where the materials were brought. He has put his signature in 
the documents as told by RPF. He did not have any knowledge relating to the 
incident. 

    PW10 in his evidence deposed that the incident was of about 2 years ago 
when on the said date he was called by RPF while he was about to enter into 
the  campus  of  ‘JalukbariBeel’  and  told  him  that  they  came  there  for 
discharging their duty for which he has to put his signature. Thereafter he 
put  his  signature  on  one  document  and  RPF  went  way  from there.  The 
witness was declared as hostile by the prosecution. 

   PW11 in  his  evidence  deposed  that  he  possessed  a  land  at 
GorpanduKumarpara with an area of 25X20 feet and the said land was let out 
to  Mubarak Ai  from 2014 where Mubarak Ali  opened a scrap godownand 
running till date. In this regard RPF has seized the land agreement and again 
returned back to his custody (Exhibit 17). During cross examination he stated 
that there were govt land on both sides of his land and on the north side 
there was one government road. Further on the south side and West side the 
house of his uncle and own residence were located. The rented land was 
covered by bamboo fence. The said land could be entered by others. 
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    PW12 in his evidence deposed that on 06-05-2014 he was called by RPF 
IPF  to  Kamakhaya  Post  and  recorded  the  statement  (Exhibit  9  &  10)  of 
accused AinulHoque and Kalachan Ali where they have confessed that they 
conducted theft of 9 nos. of battery from outer of station out of which 4 nos. 
were  taken  with  them and  other  5  nos.  were  being  concealed  near  the 
railway line. Thereafter on 08-05-2014 he was again called to RPF post where 
statement (Exhibit 11 & 12) of other two persons were recorded where they 
have stated the same version. Then on 13-05-2014 again in his presence 
statement (Exhibit 13) of another person was recorded where he also stated 
the  same  version.  Again  on  22-05-2014  statement  (Exhibit  14)  of  one 
Mubarak Ali was also recorded in the post where he was also stated the same 
version and confessed his guilt. During the recording of the statement no any 
physical  assault  was  induced  upon  the  accused  persons  and  they  have 
voluntarily stated their version. He could identify the appearance of the two 
accused person present in the court but could not remember the appearance 
of other accused persons. During cross examination he stated that he did not 
read over the contents of the statement as he did not know to read. He could 
not identify the accused person as per their names. He could not remember 
whose statement was recorded on 13-05-2014. He did not know what was 
written on the statement of the accused persons. He denied the suggestion 
that he has deposed falsely in the court. 

7.  Now appreciating the evidence of PWs it appears from the evidence of 
PW2, SSE/TL/KYQ that there was missing of 9 nos. of battery along with cell 
connector  from  railway  coach  which  was  confirmed  by  joint  verification 
conducted along with PW-6 the ASI/RPF/KYQ and further during enquiry of 
the case PW-5 the E.O. of the case recovered the stolen railway coach battery 
from the possession of the accused persons. Thus an offence U/S 3 (a) R.P. 
(U.P.) Act seems to be committed against the accused persons. 

8.   Here  the  question  arises  whether  the  offence  committed  attract  the 
provisions of the charge U/S 3(a) of R.P.(U.P) Act. From the plain reading of 
the section it  transpires  that  the main ingredients  are  (i)  the property in 
question is Railway property (ii) the accused were in possession, and (iii) it is  
reasonably suspected of having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods,  
money  or  valuable  security  or  animal,  belonging  to,  or  in  the  charge  or  
possession of, a railway administration. Coming to the issue of the seized 
materials to be railway property it appears from the evidence of PW-2 the 
SSE/TL/KYQ who conducted joint checking of the coach with PW-6 and found 
missing of 9 nos. of battery along with cell connector confirmed the theft of 
the railway coach battery and further the seized battery as examined byPW-3, 
the JE/TL/SS/KYQ as expert opined that such type of battery were used in 
railway coach and the stolen battery and examined battery were the same 
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nature. Considering no any divergent claim as otherwise, it can be reasonably 
hold that the seized materials to be railway property

(ii) & (iii)Again, coming to the issue of the possession and theft of the railway 
property it  appears from the evidence of  PW-2 and PW-6 that  there was 
missing of battery from railway coach stabled at Line No.2 and further during 
enquiry of the case, the E.O. of the case PW-5 has made recovery of 1 No. 
battery  and  nuts  and  clamp  lying  near  the  place  of  occurrence  which 
indicates  the  fact  that  some  miscreants  has  committed  the  theft  of  the 
battery from the coach by removing it from there. Further in course of the 
enquiry the E.O. of the case seized same nature of materials from the scrap 
shop  of  accused  Jalil  Ali  where  they  found  accused  Kalachan  Ali  and 
AinulHaque  present  in  the  scrap  shop  who  identified  themselves  as  the 
employee of the scrap shop and during their interrogation confessed the guilt 
that they have committed the theft of the railway battery from the railway 
coach along with co-accused namely Jalil  Ali,  Somesh Ali,  Ashrud Ali  and 
Sayed Ali @ Ada Kachari. Further on the basis of the statement of both the 
accused, Jalil Ali was arrested where he has also confessed his guilt in the 
involvement of the crime and leading upon his statement, further 2 nos. of 
broken cell box cover and 52 nos. of cell plate of the stolen battery were 
recovered from concealed state and again as led by him further recovery of 1 
no. battery was made from a pond which was recovered from the possession 
of  Somesh  Ali.  Further  Somesh  Ali  also  confessed  his  guilt  stating  his 
involvement in crime. Further accused Sayed Ali @ Ada Kachari was arrested 
and during interrogation he confessed his guilt that he along Ashrud Ali sold 
the battery in a scrap damp of accused Mubarak Ali and as led by the version 
further recovery of 3 nos. of battery from the scrap damp of Mubarak Ali and 
during  interrogation  of  Mubarak  Ali  he  confessed  the  fact  that  he  has 
purchased the battery from Ashrud Ali and one another. Thus the recovered 
battery was seized in presence of local witness ascertaining the fact of seizure 
of the materials from the place of occurrences. Further taking the series of 
events of the case into whole it appears that every affairs of the case found 
to be well corroborated with the evidence of other PWs and the confessional 
statement of the accused persons in presence of independent witness PW-
12has substantiate the fact of the theft and unlawful possession of recovered 
railway materials from the possession of the accused persons. The statement 
of the accused person is admissible as evidence as such statement made 
under  Sec.  9  of  R.P.(UP)  Act  is  a  judicial  proceeding  and  it  has  also 
corroborated the evidences of the PWs categorically to substantiate the theft 
and unlawful possession of the railway property.

9.  Section 3(a) R.P.(U.P.) Act punishes the unlawful possession of Railway 
properties. The moment it is proved that the property is Railway Property and 
the possessor could not justify such possession, he comes under the ambit of 
this section and the burden shifts to the accused to rebut the case.
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10.  During the defence the accused persons have submitted that  no any 
railway materials were recovered from their possession and they were falsely 
implicated  into  the  case.  They  denied  the  adduce  any  evidence  to 
substantiate their claim.

11. The defence in argument raised the point that the prosecution has been 
totally  failed toestablish its  case by the witness  adduced by them as the 
independent witness at the time of seizure and recording the confessional 
statement of the accused persons has given a divergent version and one the 
prosecution witness was declared hostile as he has totally denied his role in 
the case as claimed by prosecution. Further the independent witness present 
during the recording of the confessional statement of the accused persons 
was not found to be reliable as his version appeared to be influenced by RPF 
and  also  could  not  identifythe  accused  persons  or  could  state  the  exact 
version of the contents of the confessional statements claimed to be recorded 
in his presence.

12. Now coming to the claim of the defence in respect of evidence of PWs it  
appears from the evidence available in the record that if we relay the series 
of events following it in chronology apparently brings forth the fact that every 
event is the subsequent development of the previous event from initiation of 
the case to the recovery of the materials and the recovery in this case is 
made on the basis of the leading statement of the accused person which 
substantiate the factthat  the accused persons were directly related to the 
case and the case property were not planted by the RPF to falsely implicate 
the  accused  persons  into  the  case.  Further  independent  witness  present 
during the recording of the confessional statement of the accused persons 
though could not state the version as per contents of the statement or could 
not identify the accused as per their names which may be for the fact of long 
passage of time but at the same time has not stated a vague or divergent 
version to make his evidence doubtful and also his evidence can be deduced 
with the evidence of other PWs culminating the fact that the accused persons 
were involved in the theft and unlawful possession of railway property. Finally 
appreciating  the  evidence  of  the  hostile  witness  it  appears  his  role  as 
evidence is limited and declining that part shall not anyway brush aside the 
case  of  prosecution.  Conclusively,  taking  all  the  evidences  in  entirety  the 
prosecution  has  convincingly  drawn  sufficient  presumption  against  the 
accused the accused persons of the commission of the offence and on the 
contrary the accused persons has failed to absolve from it.
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Order

13.  From the above appraisal, appreciation of evidence on record and the 
application of law I find that the prosecution has been successful to prove the 
offence U/S  3(a)  of  R.P.(UP)  Act  against  the accused persons  beyond all 
reasonable doubts and hence they are convicted accordingly U/S 3(a) R.P.
(UP) Act.

14.  The  accused  are  not  granted  the  benefit  of  probation  as  the  stolen 
materials are public property.

15.  Heard  the  accused  persons  on  the  point  of  sentence.  The 
accusedsubmitted that they are the sole earning member of the family and is 
in the deep clutches of poverty. So they prayed for leniency.

16. Considering the plea of the accused, circumstances of the case mainly 
taking into consideration small quantity and value of the seized materials, I 
opt to take a lenient approach in sentencing the accused and sentence the 
accusedperson Md. Kalachan Ali, Md. Jalil Ali, Md. Ashrud Ali and Md. Somesh 
Ali to undergo simple imprisonment (S.I.) for 3 (three) months and with fine 
of Rs.1000/- in default S.I. for another 10 days and accused Md. Mubarak Ali 
to pay fine of Rs.3000/- in default S.I. for 30 days. Period already undergone 
in jail hazot shall be set off.

17. Seized materials are returned to the concerned Railway department.

18. Bail bonds shall remain in force for next 6 months.

29. Furnish free copy of judgement to the accused persons forthwith.

20. Given under my hand and seal of this court on this 12 th of January 2018 
at Guwahati.        

Dictated and corrected by me.

                                                                       

                                                                      Sri Devojyoti Bhuyan, AJS
      Special Railway Magistrate,Guwahati

Typed by: Sri Prasanta Kr. Nath, 
Stenographer
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Appendix of the CR case no. 10/14

Prosecution Evidence (12 Nos.)
1. PW-1Syed BadrulHoque.
2. PW-2Sri Samir Kr. Das Gupta.
3. PW-3Sri Prakash Singha.
4. PW-4 Sri Ranjit Kr. Bezbaruah.
5. PW-5 Sri BiswajitNath.
6. PW-6 Sri Phatik Ch. Ray.
7. PW-7 Sri Shiv Kr. Sah.
8. PW-8 Sri Tapash Kr. Mallick.
9. PW-9 Md. Ashmat Ali.
10.PW-10 Md. Hafizur Rahman
11.PW-11 Md. Sahabuddin Ahmed.
12.PW-12 Sri Dipak Das.

Defence Evidence 
Nil.
Court Evidence
Nil
Documents Exhibited by Prosecution.
Exhibit 1Seizure List.
Exhibit 2 Seizure List.
Exhibit 3 Seizure List.
Exhibit 4 F.I.R.
Exhibit 5Joint Memorandum.
Exhibit 6 Material Certificate.
Exhibit 7 Prosecution Report.
Exhibit 8 Residential proof of accused AinulHuque.
Exhibit 9,10,11,12,13& 14 Confessional statement of the accused persons 

namelyAinulHoque,  Kalachan  Al,  Jalil  Ali, 
Somesh Ali, Sayed Ali & Mubarak Ali.

Exhibit 15 &16  Address Proof of accused Jalil Ali and Kalachan Ali.
Exhibit 17 Seizure-cum-zimmanama of original Dead Agreement between

Sahabuddin Ahmed and Mubarak Ali.
Exhibit 18,19,20,21,22& 23 Rough sketch map. 
Exhibit 24,25,26& 27  Card Label of case property.
Exhibit 28  Seizure List of 1 Cell box cover and 52 nos. Cell Plate.
Exhibit 29  Seizure list of 1 No. Cell with mark “MICROTEX”
Exhibit 30 DRS/Memo.
Exhibit 31 Seizure list of 3 Nos. Cell with mark “MICROTEX”
Material Exhibit 
1. Mat.Exhibit1 :1 Dual Wrench.
2. Mat. Exhibit 2 :17 Nos. Small Nuts.
3. Mat. Exhibit 3 :2 Nos. clamps.
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4. Mat. Exhibit 4 : 9 Nos. “MICROTEX’ Battery Cell with Cell Connector.
5. Mat. Exhibit 5 : 2 Nos. broken pieces Cell Cover.
6. Mat. Exhibit 6 : 2 Nos. Cell Box Cover in broken condition. 
7. Mat. Exhibit 7 : 52 Nos. Cell Plate. 

 
                                                                     Sri Devojyoti Bhuyan, AJS

      Special Railway Magistrate,Guwahati


