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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

C. R. CASE NO.  2109c of  2014 

u/s 406, IPC 
…………………………………………………………………………………………………………………… 

Sri Samir Ch. Deb Nath    

s/o Late Surendra Ch. Deb Nath 

r/o Sonkuchi, Beharbari, Nalapara, 

P.O Saukuchi, P.S. Basistha 

Dist. Kamrup (M), Assam   .…..      Complainant 

-versus- 

Sri Keshab Nath 

s/o Sri Jadab Nath 

r/o Vill. Madhabpur, 

P.O. Jalabasa, P.S. Panisagar 

Dist. Dharmanagar (North Tripura) 

Tripura       ……            Accused 
....................................................................................................................... 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       16.09.15 
23.02.16 
19.07.16 
21.07.17 
26.09.17 
07.10.17 

     Arguments heard on   :      02.01.18 

     Judgment delivered on:      17.01.18 
 
Appearing for the Complainant  :    Sri S. Nath 

Appearing for the Accused        :    Smti M. Deb 
…………………………………………………………………………………………………………………… 

JUDGMENT 

1. The accused person, Sri Keshab Nath, has stood trial for an offence 

punishable under section 406 of the Indian Penal Code (hereinafter called IPC) 

as alleged against him by the complainant, Sri Samir Ch. Deb Nath. 
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2. The allegation brought in by the complainant is summarized as 

follows. The complainant, Sri Samir Ch. Deb Nath is the registered owner of a 

Tata Truck (AS 01 DC 7267). The accused, Sri Keshab Nath repeatedly 

approached him to allow him to use the truck. In January, 2013, they executed 

an agreement. The accused was supposed to pay two installments of Rs.50,000/- 

(Fifty Thousand Rupees) and Rs.42,000/- (Forty Two Thousand Rupees) for the 

months of February and March, 2013. He was also supposed to pay Rs.30,000/- 

(Thirty Thousand Rupees) per month to the complainant to be paid to the 

financer for a period of 30 (thirty) months. But the accused stopped making the 

payments and did not return the vehicle as agreed upon. The complainant 

approached him to ask him to honour the agreement but he did not oblige. He 

even visited the house of the accused and his father, Sri Jadab Nath on 

11.07.2014 situated at Jalabasa, Panisagar, Tripura but they had hidden the 

vehicle and were planning to sell it without the consent of the complainant. In 

fact, they misbehaved with the complainant and even threatened him.  

3. The complainant filed the complaint before the Hon’ble Chief Judicial 

Magistrate, Kamrup (M) in relation to the aforesaid allegation. The complainant 

was examined under section 200, Criminal Procedure Code (hereinafter called 

CrPC). Thereafter, the learned predecessor court was pleased to conduct an 

inquiry under section 202, CrPC. Finding sufficient materials for proceeding 

against the accused, Sri Keshab Nath and his father, Sri Jadab Nath, under 

sections 406/506, IPC, processes were issued against them.  

4. On receipt of the court processes, the accused persons appeared. The 

complainant side adduced the evidence before charge of 3 (three) witnesses 

including the complainant himself. After considering the evidence before charge, 

Sri Jadab Nath was discharged from the case and a formal charge under section 

406, IPC was framed against the accused, Sri Keshab Nath. The charge was read 

over and explained to him to which he pleaded not guilty. The prosecution 

witnesses were recalled and cross-examined by the defence. Thereafter, the 

accused person was examined under section 313, CrPC. He has admitted that in 

pursuance of the agreement entered into with the complainant, he received the 

vehicle in question. He has also taken the plea that he had been paying the 
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installments till 2014 but after the complainant filed the instant case to harass 

him, he stopped making the payments. However, the defence declined to adduce 

any evidence.  

5. I have heard the arguments of both sides and gone through all the 

evidence adduced on record. 

POINT FOR DETERMINATION 

6. Whether the accused person, in the period around January, 2013, 

pursuant to an agreement entered into with the complainant, being entrusted 

with his Tata Truck (AS 01 DC 7267), dishonestly misappropriated the same or 

converted the same to his own use in violation of the terms of the agreement 

and thereby committed an offence punishable under section 406, IPC? 

DECISION AND REASONS THEREOF 

7. I have considered the entire evidence on record. One thing is evident- 

that the complainant is the registered owner of the vehicle. The same is apparent 

from the report of the District Transport Officer, Kamrup, Registration and 

Licencing that was received during the course of the trial. It is further 

corroborated by the Registration Certificate of the vehicle that has been exhibited 

by the complainant, Sri Samir Ch. Deb Nath as Ext-1 in his evidence. 

8. It is also not in dispute that the complainant had entered into an 

agreement with the accused, Sri Keshab Nath for the sale of the truck in 

question. The complainant (PW-1), Sri Babul Nath (PW-2) and Sri Swapan Ch. 

Paul (PW-3) have deposed to that effect. PW-1 has also exhibited a Copy of the 

Deed of Agreement as Ext-5. Though Ext-5 is only a photocopy, the contents of 

the same have not been disputed by the defence. In fact, the accused has also 

admitted to the same in his statement under section 313, CrPC. It is also an 

admitted position that the complainant handed over the truck to the accused on 

01.01.2013 and the accused agreed to pay installments at the rate of 

Rs.30,000/- (Thirty Thousand Rupees) per month for the next 30 (thirty) months.  

9. The complainant (PW-1) has admitted that at the time of execution of 

the agreement, he received Rs.2,08,000/- (Two Lakhs and Eight Thousand 
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Rupees) up front. He also received a subsequent sum of Rs. 42,000/- (Forty Two 

Thosuand Rupees) as agreed upon. 

10. However, PW-1 has alleged that the accused has not paid the 

installments as agreed upon. He paid only 2 (two) installments and then stopped. 

It was only after much insistence that the accused paid a third installment. But in 

his cross-examination, he has stated that the accused paid 4-5 (four to five) 

installments. Subsequently, he changed his version and said that the accused 

had paid him 6-7 (six to seven) installments.  

11. Nevertheless, it is clear that the accused has not paid all 30 (thirty) 

installments as agreed upon. The defence has taken the plea that the accused 

had been paying the installments till 2014 and he only stopped paying the 

installments after the complainant filed the instant case. The learned defence 

counsel has argued that as the accused had been making the payments till the 

institution of the case, no offence has been committed by him. 

12. It must be understood that the defence has failed to rebut the claim 

of PW-1 that the accused did not pay the installments as agreed upon. There is 

not a single suggestion put to PW-1 to the effect that the accused had been 

making the payments till the filing of the case. The defence has come up with 

the plea only at the time of the statement of the accused under section 313, 

CrPC. Moreover, since the defence has taken the plea that it has been making 

the payments till the institution of this case, the burden is cast upon the defence 

to substantiate it. But to the dismay of the defence, it has failed to adduce any 

evidence to suggest so. 

13. It must also be understood here that the filing of the case does not 

extend a liberty to the accused to stop honouring the agreement. He had other 

avenues to defend the case if he believed the case to be malicious. 

14. The defence has also taken the plea (as is evident from the statement 

of the accused under section 313, CrPC) that the complainant wanted to sell the 

vehicle to a third party. But it has again failed to produce any evidence to back 

up this plea. So, I refuse to countenance this plea taken by the defence. 
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15. It is pertinent to mention here that Clause 6 in Ext-5 has made it 

unequivocally clear that in the event that the accused fails to pay the agreed 

upon money, the complainant would have the right to take back the vehicle. The 

learned defence counsel has argued that the complainant ought to have done 

the same. She has argued that this is a civil dispute simpliciter and the accused 

cannot be made criminally culpable for breach of an agreement.  

16. I have considered the submissions made by the learned defence 

counsel. It is indeed true that it is well within the rights of the complainant to 

repossess the vehicle (so it appears from Ext-5). It is also true that the breach of 

Ext-5 has clearly given rise to a civil dispute. Any breach of an agreement for 

sale gives rise to civil remedies- whether it be for specific performance or for 

damages. The complainant can thus take recourse to any of the aforesaid 

avenues to get his right. 

17. That being said, I would like to point out here that just because a civil 

remedy is available, a criminal proceeding is not extinguished. After all, both are 

not mutually exclusive. Now, the quintessential question that requires 

adjudication is whether the failure of the accused to pay the installments as 

agreed upon makes him culpable for an offence under section 406, IPC. 

18. A criminal breach of trust as defined in Section 405, IPC involves the 

following ingredients :  

a. a person should have been entrusted with property, or entrusted 
with dominion over property;  

b. that person should dishonestly misappropriate or convert to his 
own use that property, or dishonestly use or dispose of that 
property or willfully suffer any other person to do so;  

c. that such misappropriation, conversion, use or disposal should be 
in violation of any direction of law prescribing the mode in which 
such trust is to be discharged, or of any legal contract which the 
person had made, touching the discharge of trust. 

19. Section 405, IPC contemplates the creation of a relationship whereby 

the owner of property makes it over to another person to be retained by him or 

to be disposed of by him until a certain contingency arises.  
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20. The discussion made in the preceding paragraphs has made it crystal 

clear that the accused was entrusted with the Tata Truck (AS 01 DC 7267). It is 

also quite clear that the accused did, in fact, violate Ext-5 by failing to pay the 

agreed upon installments.  

21. His continued possession of the vehicle after his failure to honour the 

agreement is in direct breach of the trust which was to be discharged by him. 

And this has quite clearly caused wrongful loss to the complainant thereby 

making his use of the vehicle dishonest. [The word "dishonestly" is defined in 

Section 24, IPC as follows-"Whoever does anything with the intention of causing 

wrongful gain to one person or wrongful loss to another person is said to do that 

thing dishonestly"].  

22. The learned defence counsel has argued that the accused has not 

been using the truck. However, it must be remembered here that during the 

pendency of the trial, the complainant had sought issuance of a direction to the 

Officer-in-Charge of Panisagar Police Station to take custody of the truck. For 

adjudication of that prayer, a report was called for from Panisagar Police Station. 

In the report submitted by the PSI, Panisagar Police Station, he stated that he 

had found the truck lying on the road. He also added that the accused person, 

Sri Keshab Nath lived nearby and he had been running the truck. Though the 

complainant’s prayer was eventually rejected, it did reveal that the accused had 

still been using the truck. That report was given by a public servant in the 

discharge of his duty and there is no reason to disbelieve the same. 

23. It must also be remembered here that the accused had every 

opportunity to return the vehicle when it transpired that he would be unable to 

fulfill his end of the agreement but he made no endeavour to do so. This drops 

subtle hints as to his dishonesty.  

24. And even if it is accepted that the accused is not running the vehicle 

as the defence wants this court to believe, the fact remains that the accused, Sri 

Keshab Nath still has illegal possession of the vehicle. Whether he is getting 

wrongful gain from the vehicle is immaterial as it is quite clear that the 

complainant is sustaining a wrongful loss on being deprived of the vehicle. 
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25. In light of the aforesaid discussion, I am of the opinion that the 

ingredients of the offence under section 406, IPC have been established beyond 

all reasonable doubt. To be fair to the defence, it has been the admissions on the 

part of the accused that have helped the prosecution to establish its case. The 

point for determination is, hence, decided in the affirmative. 

ORDER 

26. In light of the above decision, the accused, Sri Keshab Nath is found 

guilty of the offence under section 406, IPC and is convicted for the same.  

Probation 

27. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict. It is apparent that the complainant entrusted the 

convict with his truck with a hope that he would honour the agreement entered 

into with him. The failure of the convict to honour the agreement not only 

caused him wrongful loss, it also left him open to litigation on the part of the 

financer of the vehicle. The evidence on record and the admissions made by the 

convict also reveal that the act had been done deliberately and he was under no 

duress to do so. Hence, considering the overall socio-economic nature of the 

offence committed, I am disinclined to extend the benefits of the Probation of 

Offenders Act to the convict. 

Sentence 

28. I have heard the convict, Sri Keshab Nath, under section 248(2), CrPC 

before sentencing him. He has maintained that he has not committed any wrong. 

He has further stated that incarcerating him might have serious repercussions for 

his family life. I have considered the quantum of sentence to be imposed upon 

him. The offence for which he has been convicted is under 406, IPC which is 

punishable with imprisonment of either description for a term which may extend 

up to 3 (three) years, or with fine or with both. I have taken into account the 

plea of the convict. I have also not lost sight of the loss that the complainant 

might have had to sustain. I have also taken into account the aggravating and 

mitigating factors while deciding the sentence.  
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29. In the instant case, the aggravating factor for considering the 

imposition of sentence would have to be the fact that the convict deliberately 

deprived the complainant of his vehicle for an extended period of time. The 

mitigating factor would have to be that the prosecution has failed to bring on 

record any previous conviction of the convict.  

30. A just punishment is the bedrock of modern penology. It must never 

be disproportionately excessive. I am cognizant of the fact that a court of law is 

bound not just to see that the actual offender receives a punishment 

commensurate to his crime but also to see that potential offenders are deterred 

from committing a similar offence. 

31. Hence, having regard to the nature of culpability, the antecedents of 

the convict, the potentiality of the convict to become a criminal in future, 

capability of his reformation and to lead an acceptable life in the prevalent milieu 

and the aggravating and mitigating factors, I am of the opinion that awarding 

the full sentence mandated by law would not be necessary in the instant case.  

32. Accordingly, the convict, Sri Keshab Nath, is sentenced to rigorous 

imprisonment for 1 (one) year and also to pay a fine of Rs 5,000/- (Five 

Thousand Rupees) in default to undergo simple imprisonment for another 2 

(two) months.  The fine, if recovered, shall be payable to the complainant, Sri 

Samir Ch. Deb Nath 

33. His bail bonds shall remain in force for 6 (six) more months.  

34. Let a copy of the judgment be given to the convict immediately free 

of cost as per Section 363(1), CrPC. The convict is also informed of his right of 

appeal against the judgment and order of conviction and sentence. 

 Given in my hand and under the seal of this court on this the 17th day 

of January, 2018.  

 
 

Typed by Me:            (Sri Sarfraz Nawaz) 

                Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses: 

PW-1: Sri Samir Ch. Deb Nath 

PW-2: Sri Babul Nath 

PW-3: Sri Swapan Ch. Paul 

 

 

B.   Defence Witnesses   : 

None 

 

 

C. Prosecution Exhibits    : 

Ext-1: Registration Certificate 

    Ext-2: Public Carrier Permit 

    Ext-3: Insurance Policy 

    Ext-4: Retail Invoice 

    Ext-5: Copy of Agreement dated 01.01.2013 

 

D. Defence Exhibits       :  

None 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 


