
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Tuesday, the 02nd day of January, 2018

Title Suit 111 of 2009

Lakshman Krishna,
s/o Late Lakshman,
Sole Proprietor of
M/S Apollo Machinery Mart,
Ulubari, Opp. G. L. Publications,
G. S. Road,
Guwahati – 781007.  ………… Plaintiff

-versus-

1. The State of Assam
Represented by its Chief Secretary.
2. The Secretary,
Industry Department, Guwahati.
3. The Secretary/Commissioner, 
Department of Home,
Guwahati. 
4. The Deputy Commissioner,
Guwahati.
5. D.G.P., Assam, 
Guwahati.
6. S.P., Guwahati City,
Guwahati, Assam. ………… Defendants

This suit coming on for final hearing on 17-11-2015, 19-12-2015, 28-02-2017, 

02-03-2017, 16-03-2017, 23-03-2017, 25-07-2017, 27-10-2017 and arguments on 15-

12-2017 in the presence of –

Mr. M. K. Jain, Learned Advocate for the plaintiffs; and 

Mr. H. Nath, Learned Asstt. Government Pleader for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.
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J U D G M E N T

1) This is a suit for declaration and compensation.

2) The factual edifice, as it then was, deserves to be scripted at the foremost.

PLAINT

a) The plaintiff is a mechanical engineer and started a steel fabricating industry, 

namely, M/S Apollo Machinery Mart in 1971 over 2B-4K-6L land so purchased 

from one Bishnu Mouchi and others.

b) The plaintiff has requisite license and registered his industry with the concerned 

authority. 

c) On  13-09-1985,  at  6  PM,  the  S.I.  of  Paltan  Bazar  P.S.  along  with  police 

personnel, came to the plaintiff’s factory by breaking open the lock and removed 

costly machineries from therein using cranes, trucks, etc. and given in zimma of 

M/S Rait Automobiles. The police also removed asbestos roof-sheets and seized 

all raw materials.

d) On enquiry, the plaintiff learnt that some unknown persons filed a collusive case 

alleging that one Ashk Roy owned two plots of lands measuring 1B-1K land of 

annual  patta  54  dag  no. 221 (new) and  patta  no. 223  dag  no. 345, 350 of 

village  New Town Ulubari with an Assam type house thereon where one Ram 

Dhani Koiri occupied the room as tenant but, later, he, abandoned it 15 years 

back,  and  that  some  unknown  person  had  kept  obnoxious  and  explosive 

materials therein.

e) It is alleged that Devendra Kumar Roy and Mahendra Kumar Roy intended to 

grab the plaintiff’s property and factory and filed a false case and the learned 

Executive Magistrate without any enquiry passed an exparte order dated 11-09-

1985 directing the plaintiff to remove the materials immediately.

f) The plaintiff claims that he was never served with the said order for which the 

learned Executive Magistrate passed an order dated 13-09-1985 to remove the 

objectionable items. 

g) The  plaintiff’s  attempt  to  get  relief  from  the  Court  of  Judicial  Magistrate, 

Guwahati  yielded  no  results.  The  plaintiff  also  submitted  representations  to 

various authorities but to no avail. 

h) The plaintiff moved the Hon’ble Gauhati High Court by filing a Civil Rule 1453 of 

1990 followed by Writ Appeal 515 of 1995 and vide order dated 20-08-1997, the 

respondents were directed to restore the possession of land and machineries to 
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the plaintiff. 

i) The defendants, in compliance to Hon’ble Gauhati High Court’s order, restored 

1B-1K-8L  land  instead  of  2B-4K-6L  land  on  30-03-1997  to  the  plaintiff  but 

without the machineries.

j) The plaintiff filed two contempt cases before the Hon’ble Gauhati  High Court 

no.1 and in their affidavit-in-opposition, the concerned authority admitted the 

fact that the machineries of the plaintiff had been destroyed by efflux of time 

and could not be handed over to him. 

k) A compromise meeting between the plaintiff and concerned authorities was held 

and the Board of Meeting accepted the value of the machineries as `50,12,424/- 

but the Board charged huge depreciation @25% per yuear and after deducting 

the depreciation up to 1985, the calculated value of the machineries was arrived 

at Rs.1,97,635/- as on 18-09-1985.

l) The plaintiff raised his objection against the depreciation. The Hon’ble Gauhati 

High  Court  closed  the  contempt  cases  and  directed  the  contemnors  to  pay 

interest w.e.f. 13-09-1985 @8.75% per annum till date of actual payment.

m) The plaintiff served notice under Section 80 CPC dated 28-10-2008 upon the 

defendants but they refused to compensate the plaintiff.

n) The plaintiff seeks `3,50,00,000/- against loss of factory building, `5,00,00,000/- 

against loss of raw materials, tools, instruments, ready stocks,  `4,00,00,000/- 

against  loss  of  unfinished  products,  raw  materials  lying  in  open  space  and 

`10,00,00,000/-  against damage to the lives,  status,  health and education of 

children of plaintiff due to various litigations.

o) Plaintiffs further sought a declaration that he is entitled to be compensated for 

the illegal acts of the defendants and also interest @15% per annum. Hence, 

this suit.

3) Defendants 1 to 4 filed their common written-statement contending  inter-alia that 

the suit – is not maintainable in law and facts, has no cause of action, is bad for non-

joinder and mis-joinder of necessary parties, is not properly valued and is barred by law 

of limitation. Defendants denied the plaintiffs’ allegations. The answering defendants 

contend that the Industry and Commerce Department, Government of Assam, is in no 

way involved in  the alleged damage caused to  the plaintiff.  Defendants  prayed for 

dismissal of the suit with costs.

4) Defendants’ no.5 and 6 also filed their written-statement contending that the suit is  

not  maintainable  in  law  and  facts,  suit  has  no  cause  of  action,  suit  is  barred  by 
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limitation  and  the  suit  is  not  properly  valued.  Denying  the  plaintiff’s  allegations, 

defendants  contended  that  in  pursuance  to  order  dated  13-09-1985  in  Case  No. 

5731M/85, the O/C, Paltan Bazar P.S. broke open the lock of the house and an inventory 

of  articles  was prepared and left  in  zimma  of  oen Ajit  Sen,  proprietor  of  M/S Riat 

Automobiles and certain other articles seized vide Paltan Bazar GDE No.887 dated 14-

09-1985, which were also left in the zimma of Ajit Sen. Defendants further contended 

that vide order dated 20-03-1997 passed in W.A.515/1995 by the Hon’ble Gauhati High 

Court, the S.I. Khagen Das, Paltan Bazar P.S. to hand over the machineries in question 

locally to the plaintiff but the same could not be returned as there are no articles left 

with the  zimmadar but the possession of  the factory premises was restored to the 

plaintiff on 30-03-1997. Defendants, too, prayed for dismissal of the suit with costs.

5) Upon the pleadings, the then learned Civil Judge No.1, Kamrup settled the following 

issues on 05-12-2013.

ISSUES

1. Whether  the  suit  is  maintainable  in  its  present  form  and 

manner?

2. Whether there is any cause of action for the suit?

3. Whether the suit  is  bad for  mis-joinder and non-joinder of 

parties?

4. Whether the suit is barred by law of limitation?

5. Whether the suit is properly valued and proper Court-fees has 

been paid?

6. Whether the plaintiff is entitled to get compensation for the 

illegal  acts  of  the  officials  of  the  defendants,  which  caused  losses  and 

damages  against  the  raw  materials,  factory  sheds  and  offices,  loss  of 

business, health condition and status of the plaintiff?

7. Whether  the  plaintiff  is  entitled  to  get  the  decree  for 

compensation of `22,50,00,000/- with interest from the defendants? 

8. Any  other  relief/reliefs  to  which  the parties  are  entitled  to 

under law and equity?

6) For the plaintiff, his daughter and wife Nemy Krishnan and Chitra Krishnan adduced 

their evidence-on-affidavit as P.W.1 and P.W.2 respectively. For the defendants, Prafulla 

Kumar Saikia adduced his evidence-on-affidavit as D.W.1. All the witnesses were cross-

examined by either side.
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7) I have carefully perused the case-record along with the documents.  I have also 

heard arguments of learned counsels.

8) My decision on the issues is given as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE   No. 1  

9) Nothing is found in the record, either in pleadings or in evidence, to hold that the 

suit  is  not  maintainable in facts and in law. Hence, it  can be held that  the suit  is 

maintainable in its present form and manner. This issue is decided in the affirmative 

and in favour of the plaintiff.

ISSUE No. 3

10) Except  taking  a  general  plea  that  the  suit  is  bad  for  non-joinder  of  parties, 

defendants have not pleaded or led any evidence to show as to for whose presence of 

absence, the suit is defective or who are such persons required to be impleaded as 

parties in the suit. 

11) Necessary parties are the parties who ought to have been joined, that is, parties  

necessary to the constitution of the suit without whom no decree can be passed. In 

order that a party may be considered as a necessary party, two conditions must be 

satisfied, firstly, there must be a right against him in respect of a matter involved in the 

suit and  secondly, his presence should be necessary in order to enable the Court to 

effectively and completely adjudicate upon and settle all questions involved in the suit.

12) The plaintiff’s suit is for declaration and damages. Apparently, compensation has 

been sought for from the answering defendants only and hence, it cannot be said that 

plaintiffs’ have a right against any other persons other than the defendants. Thus, this  

suit does not appear to be hit by non-joinder of necessary parties so far as the relief for 

realization  of  money  is  concerned.  Thus,  this  suit  is  not  bad  for  non-joinder  of 

necessary parties or mis-joinder of proper parties. 

13) This Issue is decided in the negative and for the plaintiff.

ISSUE No.   5  

14) This is a suit for declaration and compensation.  The amount of fee payable under 

Section 7(i) of the Court Fees Act, 1870 (hereinafter ‘the Act’) shall be computed for 

damages or compensation according to the amount claimed. Also, the amount of fee 

payable under Section 7(iv)(c) of the Act shall be computed for a declaratory decree 

and consequential relief according to the amount at which the relief sought is valued in 

the plaint and in all such suits, the plaintiff shall state the amount at which he values 
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the relief sought.

15) The plaintiff’s suit has been valued at `22,50,00,000/- for the purpose of jurisdiction 

and ad-valorem Court-fee of  `11,000/- is paid. Therefore, this suit, which falls under 

Sections 7(i) and 7(iv)(c) of the Act, the amount stated by the plaintiff as the value of 

his claim for declaration and compensation, ordinarily, has to be accepted by this Court.  

Needless to add, this suit is properly valued and proper Court-fees have been paid. This 

issue is decided in the affirmative and for the plaintiff.

ISSUES No. 6   and   7  

16) Both the issues, so co-related, are taken up together for the sake of brevity. Let me 

unravel the relevant evidence.

17) P.W.1 Nemy Krishnan, plaintiff’s daughter, has reiterated the contentions made in 

the plaint in material particulars. P.W.1’s evidence reveals that she has identified the 

power-of-attorney dated 05-07-2012 executed by her father as Exhibit 1, letter dated 

08-06-1984  as  Exhibit  2,  certified  copy  of  order  dated  20-03-1997  passed  in 

W.A.515/1995 as Exhibit 3, minutes of meeting dated 15-03-2002 as Exhibit 4, letter 

dated 16-03-2002 as Exhibit 5, letter dated 06-09-2003 as Exhibit 6, certified copy of 

order dated 20-06-2007 passed in W.P.(C) 328/2006 as Exhibit 7, legal notice dated 

28-10-2008 as  Exhibit 8, photocopy of A/D Cards as  Exhibits 9 to  11 and letters 

dated 17-11-2008 and 29-12-2008 as Exhibit 12. 

18) P.W.2  Chitra  Krishnan,  plaintiff’s  wife,  has  corroborated  her  daughter  P.W.1’s 

testimony in material particulars.

19) In cross-examination, P.W.1 stated that the lands in dag nos. 215, 217, 218, 219, 

220, 225 and 226 are owned by Bishnu Munshi, Dafu Munshi, Sarju Munshi and others 

and out said dags, her father purchased lands of dag no. 215 and 217 in 1974 and 1975 

respectively but she has not furnished any document in this regard. P.W.1 stated that 

her father did not accepted the compensation value of  `1,97,635/- as on 13-09-1985 

after depreciation @25% per year so arrived at by the Board of Meeting on 15-03-2002 

vide Exhibit 4 and her father moved a contempt motion against the defendants vide 

CPO 328, which case was closed vide order dated 27-01-2006 with an observation that 

the machinery value as on the date of seizure was `1,97,635/- and the defendants were 

directed to pay the interest w.e.f. 18-09-1985 to be calculated @8.75% per annum till  

the actual dated of payment of the said amount and that the payment vide a banker’s 

cheque bearing no. 388620 dated 19-06-2007 was made to the registry of the Hon’ble 

Gauhati Court. P.W.1 admitted that she has neither submitted any document from the 
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valuer in respect of the damaged property nor any document to substantiate the value 

of the entire claim.

20) Put  to  cross-examination,  P.W.2  stated  that  she  has  neither  given  any  landed 

document of her landed property nor any document showing purchase of land of dag 

no. 215, 217, 218, 219, 220, 225 and 226. P.W.2 admitted that the government has 

deposited a cheque of  `1,97,635/-, which is still  lying in the registry of the Hon’ble 

Gauhati High Court as the said amount was not acceptable to her husband.

21) D.W.1  Prafulla  Kumar  Saikia,  Additional  Director,  Industries  &  Commerce 

Department,  Assam,  Bamunimaidam,  Udyog  Bhawan,  Guwahati.  He  deposed  by 

substantiating the written-statement. D.W.1 identified the authority letter as Exhibit A. 

In his cross-examination, D.W.1 stated that the facts and circumstances of the case are 

not in his personal knowledge but came to learn about the same after going through 

the official records available in the office.

22) The defendants’  no. 5,  6 admitted about removal of machineries from the steel  

industry  in  pursuance  to  order  dated  13-09-1985  passed  by  the  then  Executive 

Magistrate, Guwahati. The P.W.s’ evidence reveal that after a plethora of cases before 

the Hon’ble Gauhati High Court, the last effective order was passed on 20-06-2007 in 

Contempt Case No. 328/06 by the Hon’ble Gauhati High Court (Exhibit 7) wherein it 

was observed that it was open for the plaintiff to pursue the remedy available under the 

law for receiving the actual compensation due to him as he is disputing the valuation 

arrived at by the defendants.

23) Reverting to the facts of the present suit, it is quite apparent from the evidence-on-

record that the plaintiff has not been able to cogently show that the land upon which 

his steel industry stood actually was purchased by him as it has been substantiated by 

any sale deed or other relevant document. On one hand, P.W.1 revealed that dag no. 

217, 218, 219 and 220 are annual patta land and land in dag no. 215, 225, 226 are K. 

P.  patta  land; on the other hand, P.W.2 would depose in cross-examination that the 

land in dag no. 215, 217, 218, 219, 220 225 and 226 are annual patta land. The P.W.s 

are not in a chord of corroboration as regards to the class of land where the steel  

industry stood once. 

24) Moreover, the plaintiff has sought  `3,50,00,000/- against loss of factory building, 

`5,00,00,000/-  against  loss  of  raw  materials,  tools,  instruments,  ready  stocks, 

`4,00,00,000/- against loss of unfinished products, raw materials lying in open space 

and  `10,00,00,000/-  against  damage  to  the  lives,  status,  health  and  education  of 

children of plaintiff due to various litigations, that is, a total of  `22,50,00,000/-. The 
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description and quantity of machineries and raw materials have been chalked out in the 

Schedule to the plaint but the no price or specific particulars and specifications of said  

articles are mentioned, which makes it difficult to arrive at a finding that the plaintiff is  

entitled to the claim as prayed for. The figures, as shown in paragraph 18 of the plaint  

and in the evidence-on-affidavits of P.W.s, are highly presumptive and imaginary as 

these are not supported by any kind of document(s). 

25) The elementary rule in Section 101 of Indian Evidence Act is inflexible. In terms of 

Section 102 of Indian Evidence Act, the initial onus is always on the plaintiff and if he 

discharges that onus and makes out a case which entitles him to a relief, the onus shifts 

to  the defendants  to  prove those circumstances,  if  any,  which  would  disentitle  the 

plaintiff to the same. In the present suit, the plaintiff has failed to discharge his burden 

and the onus never shifted to the defendants. 

26) After going through the pleadings as well as after giving my anxious consideration 

to the materials-on-record, I am of the measured opinion that the plaintiff has failed to  

state specifically regarding the losses and damage caused against the raw materials, 

factory sheds and offices, loss of business, health condition and his status. Thus, what 

emerges out is from the aforesaid discussion is that the plaintiff has failed to probabilze  

that  he  is  entitled  to  be  compensated  for  the  illegal  acts  of  the  officials  of  the 

defendants in accordance with current market value of the loss suffered by him along 

with  other  losses  and  damage.  Plaintiff  is,  thus,  not  entitled  to  a  decree  of 

`22,50,00,000/- as prayed for.

27) Both the issues are decided in the negative and against the plaintiff.

ISSUE   No. 4  

28) The suit is for declaration and compensation. Articles 58 and 80 of the Limitation Act 

govern the present suit. 

29) The Executive Magistrate,  Gauhati  passed  an order  on 13-09-1985 directing the 

police  to  remove  the  obnoxious  materials  from  the  factory  and  the  plaintiff’s 

machineries and raw materials were removed and seized on 14-09-1985. Apparently, 

the plaintiff’s right to sue first accrued on 13-09-1985 for the purpose of computing the 

period of limitation to obtain any other declaration (Article 58 of Limitation Act). The 

plaintiff also ought to have filed the suit for claiming compensation within one year from 

the date of wrongful seizure of moveable property under legal process (Article 80 of 

Limitation Act). Needless to add, the plaintiff’s suit is hopelessly barred by the law of 

limitation. 
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30) This issue is decided in the affirmative and against the plaintiff.

ISSUES No. 2   and   8  

31) The  government  authority  has  already  deposited  the  compensation  amount  of 

`1,97,635/- vide a banker’s cheque bearing no. 388620 dated 19-06-2007 drawn on 

State Bank of India, Guwahati and is lying in the custody of the registry of the Hon’ble  

Gauhati High Court. The plaintiff, in his good sense, may withdraw the said amount at 

his convenience.  In the same breath, and under the principles of justice, equity and 

good conscience, I propose to direct the defendants’ authorities to rise to the occasion, 

and to make payment of interest @8.75% per annum, upon the said amount, w.e.f. 13-

09-1985 till  the actual  payment of  the same to be deposited in the registry of  the 

Hon’ble Gauhati Court as observed in Exhibit 7.

32) Thus,  for  all  the  foregoing  rationale  in  the  preceding  issue,  I  am of  measured 

opinion that the plaintiff’s suit has no definite cause of action and he is not entitled to  

the decree and relief as prayed for.

33) Accordingly,  the  suit  is  liable  to  be  dismissed.  However,  in  the  facts  and 

circumstances  of  the  suit,  I  impose  no  costs  and  the  parties  will  bear  the  same 

throughout. It is ordered accordingly. Both the issues are decided against the plaintiff.

O R D E R

34) The plaintiff’s suit is dismissed on contest without costs.

35) DRAW up a decree accordingly.

GIVEN under the hand and seal of this Court on this 02nd day of January, 2018 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 3,
 Kamrup (M).
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APPENDIX

Exhibits

Plaintiff's Exhibits

Exhibit 1 – Power-of-Attorney
Exhibit 2 – Letter dated 08-06-1984
Exhibit 3 – Certified copy of order dated 20-03-1997 in W.A.515/1995
Exhibit 4 – Minutes of Meeting dated 15-03-2002
Exhibit 5 – Letter dated 16-03-2002
Exhibit 6 – Letter dated 06-09-2003
Exhibit 7 – Certified copy of order dated 20-06-2007 in Contempt Case 328/06
Exhibit 8 – Legal Notice dated 28-10-2008
Exhibits 9 to 11 – A/D Cards
Exhibit 12 – Letters dated 17-11-2008 and 29-12-2008

Defendant's Exhibits

Exhibit A – Authority Letter

Witnesses

Plaintiffs Witnesses

P.W.1 – Nemy Krishnan
P.W.2 – Chitra Krishnan

Defendant's Witnesses

D.W.1 – Prafulla Kumar Saikia

Civil Judge No. 2,
Kamrup (M)
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