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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

                                       

             Present: ARPITA KAR, A.J.S.                     

            C.R. CASE NO:2086/12

                                   U/S 138 N.I.Act

   Hari Sarkar

                     ............ Complainant

         -Vs-

            Purnima Boro

               ............... Accused.

         

      Advocate Appeared:-

                  For The Complainant: - Mr.Z.I.Ansary and Smti. B. Baruah.

                  For The Accused     :- Mr.I.Das, Smti. B. Saikia.

         OFFENCE EXPLAINED ON : 23.04.2013

         EVIDENCE FILED AND RECORDED ON: 12.08.2013, 07.09.2017, 

27.12.2017.

         ARGUMENT HEARD ON: 11.01.2018, 29. 01.2018 

         JUDGMENT DELIVERED ON: 29.01.2018

                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 
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the  accused  purnima  Boro   had  issued  a  cheque  in  favour  of  the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by the complainant Hari Sarkar, (hereinafter  referred  to  as  the 

complainant) is that the accused, Purnima Boro (hereinafter referred to 

as the accused) to liquidate her  liability,  issued two cheques bearing 

No.042176  dated  02.05.2012  for  an  amount  of  RS.1,50,000/-  and 

cheque  number  042177  dated  10.05.2012  for  an  amount  of 

Rs.1,50,000/-  in  favour  of  the  complainant.  The  said  cheques  were 

deposited for encashment but the same were dishonoured for  “funds 

insufficient”.

3.  The complainant  thereafter  issued legal  notice  to  the accused 

demanding the amount of cheque within 15 days, but the accused failed 

and neglected to pay the same even after receipt of the notice; as such 

the  complainant  lodged  this  complaint  under  section  138  of  the 

Negotiable Instruments Act,1881.

4. The  accused  was  called  upon  to  enter  trial  and  upon  her 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

her to which she pleaded not guilty and claimed to be tried.

5. Complainant  side  examined  two  witnesses  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence did not adduce any witness.
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6. The defence plea as revealed from the statement of the accused in 

her examination U/S 313 Cr.P.C. is that her cheque book was lost and 

she does not have any liability towards the complainant.

 

7. I heard argument for both sides. 

8. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i) Whether the accused issued the cheque no. 042176 dated 

02.05.2012 and cheque no.042177 dated 10.05.2012 in favour 

of the complainant for the discharge of any legally enforceable 

debt or liability?

ii) Whether the cheques were dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.(i):   Whether the accused issued 

the cheque no.042176 dated 02.05.2012 and cheque number 
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042177 dated 10.05.2012 in favour of the complainant for the 

discharge of any legally enforceable debt or liability?

  9.      The complainant has alleged that the accused had issued the 

cheques-in-question  for  the  discharge  of  legally  enforceable  liability; 

whereas the accused has contended that she does not have any existing 

liability in favour of the complainant.

10.      P.W.1, the complainant of this case, Sri Hari Sarkar has deposed 

that  the  accused  in  due  payment  procedure  issued  two  numbers  of 

cheques  issued  a  cheque  bearing  No.042176  dated  02.05.2010  and 

cheque number 042177 dated 10.05.2010 for an amount of Rs.1,50,000/- 

each to liquidate her liability towards the complainant. It is deposed that 

the said cheques are  exhibited as Exbt-I and II. 

11.  The  accused  in  her  examination  under  section  313  Cr.P.C.  has 

contended that  her  cheque book was lost  and she does not have any 

liability in favour of the complainant.

 

12. The existence of a legally enforceable debt or liability is a sine-qua-non 

for proving the offence under section 138 N.I.Act. In the instant case, the 

story of  the complainant  that  he has advanced a financial  assistance of 

Rs.7,00,000/- to the accused for helping him to run his newly established 

brick  industry is  unsupported by any documents  to  show that  any such 

transaction  has  ever  taken  place  in  between  them.  Although  the 

presumption u/s 118 and 139 N.I.Act is there in favour of the holder of the 

cheque that the cheque was issued in discharge of a legally enforceable 

debt but in  a catena of judgment viz: Krishna Janardan Bhat Vs Dattatraya 

G.  Hedge;  AIR  2008 SC 1325,  Vijay  Vs  Laxman;  (2013)3  SCC 86  the 

Hon’ble Apex Court has held that the presumption is rebuttable in nature 

and in Rangappa Vs Mohan; AIR 2010 SC 1898 it was held by the Hon’ble 

Apex Court that the accused can rebut the presumption without stepping 

into the witness box and can depend on the materials submitted by the 

complainant in order to raise such a defence. 
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13. Now, turning to the factual aspects of this case, it is evident that the 

complainant has not mentioned about the reason for which the accused 

became liable to pay the cheques amount to him. In his complaint petition 

and the evidence-on-affidavit the complainant has merely stated that in due 

payment procedure and to liquidate her liability towards the complainant 

the instant cheques were issued by the complainant but he failed to show 

as to what was the reason which made the accused liable to pay him an 

amount of Rs.3,00,000/- (total amount of both the cheques), which is not a 

small amount.

14. It is the cardinal principle of the administration of criminal justice that 

prosecution  has  to  prove  its  case  beyond  reasonable  doubt  and  the 

present case cannot be an exception to that. In the evidence of P.W.1, he 

even failed to  state as  to why the accused was liable  to pay him the 

amount of the cheques-in-question. The accused has specifically denied 

issuing  the  cheques  in  favour  of  the  complainant  and  it  is  not 

comprehendible  as  to what  prevented the complainant from giving the 

details  of  his  transactions with the accused for which the accused was 

liable to pay the cheques-in-question amount to him.

15.  In  K.  Prakashan  Vs  P.K.Sundderan;  (2008)1SCC  258, the  Hon’ble 

Supreme Court has held that the standard of proof of the prosecution is beyond 

reasonable doubt and that of the accused is only preponderance of probability. 

16. So at this stage of my discussion, keeping in mind the aforesaid proposition 

of Law as laid down in K. Prakashan Vs P.K.Sundderan; (2008)1SCC 258, (Supra), 

aforesaid discussions and the fact that the accused has taken a plea that she has 

never  issued  the  cheques-in-question  in  favour  of  the  complainant  and  the 

complainant failed to produce any material on record to show that the accused 

has ever transacted with him personally, I find that accused has rebutted the 

presumption which is u/s 118 and 139 of N.I. Act. On the other hand basing 

upon the evidences and the discussions made so far it is sufficient to hold that in 

the present case complainant cannot take shelter solely on the presumption u/s 
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118 and 139 of N I Act, he should have adduced further evidence to prove his 

case beyond reasonable doubt.

17. In view of the above discussion, I am of the considered opinion that the 

accused has been able to rebut the presumption U/S 118 and 139 N.I.Act, 

that the cheque was not issued in discharge of any legally enforceable 

debt or liability and thus shifted the burden of prove beyond reasonable 

doubt on the complainant in which complainant failed to prove his case. 

The complainant thus failed to prove the fact of receiving the cheque in 

discharge of the said debt beyond reasonable doubt.

18.  DECISION:  The cheque was not issued by the accused for the     

discharge of any legally enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheques  were 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

19.       P.W.1,  has  deposed  that  the  cheques-in-question  was 

presented for  encashment,  but  the same were dishonoured because of 

“Insufficient funds”. P.W.1 has produced the cheque return memos and the 

same are marked as exhibit-III and IV which shows that the said cheques 

were dishonoured for “insufficient fund”.

 

20.  The accused has never disputed the factum of dishonour of the cheque.

21. In addition to the above the section 146 of the Negotiable Instruments 

Act,1881 provides for a statutory presumption as regards the genuineness 

of the cheque return memo issued by the bank; hence it is held that the 

said  cheque  was  dishonoured  for  the  reason funds  insufficient”  when 

presented for encashment.

22.  Decision:   The  cheques  were  dishonoured  due  to  funds 

insufficient.
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 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheques?

23.          P.W.1, has deposed that after the dishonour of Exbt-I and II, 

demand  notice  was  issued  in  respect  of  the  dishonour  of  the  said 

cheques, after the receipt of the dishonoured cheques. The complainant 

issued the demand notice to the accused by registered post in his correct 

address.  The  copy  of  the  said  notice  along with  the postal  receipt  is 

produced and marked as exhibit-V and VI respectively. 

24.  The accused has denied receiving the legal demand notice. P.W.2, Sri 

Narendra Misra, public relation officer, Meghdoot Bhawan, GPO deposed 

that as two years have elapsed since the day of Exbt-6, hence he cannot 

say about the delivery status of the article that was booked vide Exbt-6. 

25.  Perusal of the legal demand notice and the evidence-on-affidavit shows 

that the complainant in the said notice and his evidence-on-affidavit has 

stated  about  the  dishonour  of  the  cheque  number  042176  dated 

02.05.2010  and  cheque  number  042177  dated  10.05.2010  but  the 

perusal of the complaint petition shows that the complainant has filed this 

case for the disnohour of cheque number 042176 dated 02.05.2012 and 

cheque number 042177 dated 10.05.2012. As such from the discussions 

made  so  far  it  can  be  said  that  in  the  legal  demand  notice,  the 

complainant has not mentioned about the dishonour of the cheques for 

which the case is  filed. Hence it  cannot be said that the accused has 

received the legal demand notice.

26.  DECISION: The demand notice was not duly served upon the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 
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period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

27.        The offence under section 138 of the Negotiable Instruments Act,  

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused 

and that  the cheque has to be issued for  the discharge of  a debt or 

liability. It is further provided that the said cheque has to be deposited 

within  three months of  its  issuance or  within  its  validity  and that  the 

notice regarding the dishonour of the cheque for insufficient funds ought 

to be given within 30 days of the receipt of information regarding the 

dishonour. 

28.  In the instant case in hand, it is already held that the accused did not 

issue the cheques-in-questions in discharge of her liabilities and that the 

accused did not receive the legal demand notice. When the cheques-in-

questions is not issued in discharge of any liabilities and also the legal 

demand notice was not served upon the accused, the accused cannot be 

booked U/S 138 N.I.Act. and hence this point does not merit any further 

discussions. 

29.     In view of the aforesaid discussions and the decisions reached in the 

foregoing points for determinations, it is held that the accused has not 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.

30.  The accused Purnima Boro is acquitted from the charges of this case 

under  section  138 of  the Negotiable  Instruments  Act,1881 and set  at 

liberty.

31.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till  then  the  bail  bond  executed  by  the  accused  and  his  sureties  are 

extended for the next six months.
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32.   The case is disposed of on contest.

Given under my hand and the seal of this court on this the 29 th day of 

January,2018  at Kamrup(M).

                                                 

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Mr. Hari Sarkar.

P.W.2: Mr.Narendra Misra.

2. PROSECUTION EXHIBITS:-  

EXHIBIT I and II: Returned Cheques.

EXHIBIT III and IV: Dishonour memo.

EXHIBIT V: Demand Notice. 

EXHIBIT VI: Postal Receipt.

EXHIBIT VII: official letter given to P.W.2

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

None.

Judicial Magistrate 1  st   class, Kamrup(M).   


