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IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS AT Kamrup(M).

Present: ARPITA KAR, A.J.S.

              

                                       C.R.NO.466/11

                              U/S 406/420/468/34 I.P.C.

 

   Sri Jayanta Dutta

            Vs

1. Neza Sales Pvt Ltd.

2. Sri Rajib Saikia

3. Sri Libon Ch. Nath.

..............Accused Person.

Advocate Appeared:-

           

      For Prosecution: Sri T.N.Das, Smti.A.S.Goswami.

      For Defence: Sri N. Bharali, Sri R.Rahman

Charge Framed on: 14.07.2015

Evidence  recorded  on:05.06.2014,  28.07.2014,  21.01.2016,  05.04.2016, 

14.06.2016.

Arguments heard on: 25.01.2018, 29.01.2018

Judgment delivered on: 30.01.2018
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J U D G M E N T

1. Prosecution story in brief is that on 22.02.2011 Sri Jayanta Dutta 

filed a complaint petition alleging inter-alia that the complainant along with 

his brothers and sister were the owner and possessor of land measuring 3 

Bighas, covered by Dag No.119,121,122,117, 118(old),911(new), K.P.Patta 

No.1/124(old) 1429(new) of village-Odalbakra, Mouza- Beltola, P.S.-Dispur, 

Dist Kamrup, Assam. The accused Sri Rajib Saikia (Hereinafter referred as 

accused No.2)  offered  the complainant  that  he will  establish  a  modern 

nursing  home  on  the  aforesaid  land  and  all  the  pattadars  i.e.  the 

complainant,  Dipak  Dutta,  Arup  Dutta,  Pinky  Dutta  will  be  inducted  as 

board of directors and would be given major shares in the said nursing 

home. After the discussions, the accused No.2 asked the complainant and 

the co-pattadars to execute a power of attorney in the name of Libon Ch. 

Nath(Hereinafter referred as accused No.3). At the time of the executing 

the power of attorney, the complainant did not read the power of attorney, 

as they believed upon the accused No.2, who is the friend of his youngest 

brother  of  the complainant,  Mr.  Arup Dutta.  After  getting the power  of 

attorney, the accused started to construct the proposed Nursing home but 

even after repeated request by the complainant, the accused did not form 

the Board  of  Directors  for  which  the  complainant  and  the co-pattadars 

revoked the general power of attorney on 25.05.2007, which was executed 

by them. After some days, the complainant and the co-pattadars came to 

know that the accused No.3 has executed a sale deed in favour of Neza 

Sales Pvt. Ltd. (Hereinafter referred as accused No.1) represented by its 

director, Rajib Saikia i.e.  the accused No.2.  The complainant obtained a 

certified  copy  of  the  said  sale  deed  but  there  was  no  mention  of  the 

boundary of the scheduled plot of land. After obtaining the said sale deed 

the complainant asked the accused No.2 about the transfer of the land but 

the  accused  persons  tried  to  avoid  the  complainant  for  which  the 

complainant filed a Title suit vide No.130/07 for the cancellation of the sale 

deed. The complainant and his brothers and sister had never intended to 
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give the power of attorney to the accused No.3 to sell  the land to the 

accused No.1. The accused No.2 and 3 in collusion with each other hatched 

a conspiracy to cheat the complainant and his brothers and sister and the 

accused No.2 by taking advantage of his friendship with the brother of the 

complainant  by  misrepresentation  had  obtained  the  signature  of  the 

complainant, his brothers and sister on the power of attorney giving the 

power of attorney to the accused No.3 for selling the land. The sale deed 

was  fraudulently  executed  by  the  accused  persons  without  any 

consideration to the complainant and his co-pattadars. The certified copy of 

the sale deed which was obtained by the complainant did not have any 

boundary of the scheduled land but the accused persons obtained another 

sale  deed  fraudulently  on  11.09.2007,  in  which  there  is  mentioned 

boundary  which  was  submitted  by the  accused  No.1  before  the  GMDA 

authority claiming more land of the complainant. It is further alleged that 

without rectification of the sale deed the accused No.3 did not have any 

power  to  rectify  the  sale  deed,  as  his  power  of  attorney  was  already 

revoked on 25.05.2007 vide revocation of general power No.3166/07. The 

accused although proposed to induct the complainant and his co-pattadars 

and his  co-pattadars  in  the board of  directors  of  the proposed modern 

nursing home but the accused neither inducted their names in the board of 

directors nor gave them any shares of the said Nursing home/company, 

rather they had fraudulently executed the sale deed in the name of Neza 

Sales  Pvt  Ltd  which  is  represented  by  accused  No.2.  Although  the 

complainant  on  several  occasions  requested  the  accused  to  settle  the 

matter but the accused refused every time and on 05.02.2011, the accused 

persons sent some gundas for threatening the complainant in his house 

and the said gundas/miscreants forcibly entered into the compound of the 

complainant  with  the  lathi,  rod  and  bamboo  and  tried  to  occupy  the 

another front portion of the land but with the help of the local people and 

shopkeeper  the  complainant  was  able  to  defend  the  illegal  act  and 

immediately  the  miscreants  fled  away  by  leaving  their  weapons  in  the 

compound of the complainant.   
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2. After  recording  the  initial  statement  of  the  complainant  and  his 

witnesses,  summons  were  issued  to  the  accused.  The  Accused 

thereafter entered appearance and the evidence-before-charge was 

recorded. After hearing both sides charges were framed against the 

accused  No.1  and  2  U/S  420/468/34  I.P.C.   and  U/S 

406/420/468/34 I.P.C. against the accused No.3. The particulars of 

charges under the respective sections were read over and explained 

to the accused to which they pleaded not guilty and claimed to be 

tried.

3. The defence story is of total denial.

4. During trail prosecution side examined 2 P.W.s. The statement of 

the accused are recorded u/s 313 Cr.P.C. They denied adducing any 

D.W.

5.  I heard  arguments  for  both  sides  and  also  perused  the  case 

record.

6. POINTS FOR DETERMINATION:-  

A. Whether the accused Neza Sales Pvt Ltd. and Sri Rajib Saikia on or 

about the year 2003-2004 at Odalbakra under Dispur P.S. under Kamrup(M) 

Dist in furtherance of their common intention cheated Sri Jayanta Dutta by 

dishonestly  inducing  him  to  deliver  property  belonging  to  his  name  to 

them?

B. Whether the accused  Neza Sales Pvt Ltd. and Sri Rajib Saikia  in 

furtherance of their common intention forged the power of attorney issued 

in their favour by the complainant, Jayanta Dutta intending that it shall be 

used for the purpose of cheating? 
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C. Whether the accused Libon Ch. Nath on or about the year 2003-

2004  at  Odalbakhra  under  Dispur  P.S.  under  Kamrup(M)  Dist.  Was 

entrusted  with  a  power  of  attorney  but  in  furtherance  of  his  common 

intention he converted the same to his own use?

D. Whether the accused Libon Ch. Nath on or about the year 2003-

2004 at Odalbakhra under Dispur P.S. under Kamrup(M) Dist. in furtherance 

of his common intention cheated Sri Jayanta Dutta by dishonestly inducing 

him to deliver the property belonging to his name to him?

E. Whether the accused Libon Ch. Nath on or about the year 2003-

2004 at Odalbakhra under Dispur P.S. under Kamrup(M) Dist. in furtherance 

of his common intention forged the power of attorney issued in favour of 

him by the the complainant intending that it shall be used for the purpose 

of cheating?

 

DISCUSSION, DECISION AND REASONS THEREOF:-

7. The complainant of this case Sri Jayanta Dutta  deposed as P.W.1. 

He  deposed  that   he  along  with  his  brothers  and  sister  were  the  co-

pattadars of a plot of land at Odalbakhra. In the year of 200-2004, the 

accused,  Rajib  Saikia  gave  a  proposal  to  them  that  he  would  open  a 

modern Nursing home over the said plot of land and would induct their 

names in the Board of Directors and would also give a mega share to them. 

They executed a power of attorney in favour of the accused Libon Ch. Nath 

for a plot of and measuring 3 Bigha out of the total four and half bigha of  

land but the boundary of the scheduled land was not mentioned in the 

power of attorney. The accused started the constructions upon their land 

and when they asked the accused to induct their names in the board of 

directors, the accused refused for which they asked the accused to stop the 

work but the accused also refused to stop the construction work. Then they 

realised that there was some foul play. After taking information from the 
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sub-registrar office they came to know that the accused has transferred 3 

bighas of land in his name and have also registered a sale deed but the 

scheduled land in the sale deed did not have any boundary and there was 

cut mark with red-ink. The accused Rajib Saikia had executed another sale 

deed in his name. Although the numbers of both the sale deed were similar 

but he had manipulated the same. The accused wanted to take possession 

of  the  entire  land.   The  general  power  of  attorney  is  produced  and 

exhibited  as  Exbt-1(proved-in-original).  The  sale  deed  is  produced  and 

exhibited as Exbt-2(proved-in-original). The revocation of power of attorney 

is produced and exhibited as Exbt-3 wherein Exbt-3(1) and 3(2) are his 

signature.

           In his  cross-examination he admitted that he knows that  a 

registered sale deed was executed in favour of the accused No.1 by their 

attorney holder i.e. accused No.3, in respect of a plot of land measuring 3 

Bighas situated at Odalbakhra under Beltola Mouza. He further admitted 

that they executed a power of attorney in favour of the accused NO.3 to 

deal with the aforesaid plot of land, including the authority to sale and 

transfer.  He  admitted  that  in  respect  of  the  aforesaid  sale  deed  dated 

06.06.2005, the power of attorney dated 13.10.2004, he along with his 

brothers  and  sister  has  filed  a  Tite  suit  being  numbered   130/07.  He 

admitted that although they filed an injunction petition but the same was 

rejected and as on date there in no injunction order in force against the 

accused. He admitted that apart from the present case he has not filed any 

criminal case against the accused. He admitted that the accused NO.1 has 

also  filed  a  civil  suit  against  him  and  his  co-pattadars  for  declaration, 

recovery of possession and for permanent injunction in respect of 1 bigha 

of land in respect of one bigha of land which was alleged to be a part of 3 

bigha of land which was allegedly sold by them to the accused through the 

power of attorney holder i.e. accused no.3 and in the said suit, the Civil 

Court ordered to maintain status quo. Apart from the said civil cases there 

are also 3 other civil suits pending, some of which are filed by the accused 

and some by the P.W.1, his brothers and sisters. He admitted that in his 

complaint petition or evidence-on-affidavit he did not state anything about 
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the pendency of the said civil suits. He admitted that during the pendency 

of the civil  suits the accused gave him an amount of Rs.50,00,000/- for 

settlement  of  the  cases.  He  admitted  that  his  construction  permission 

obtained by the GMDA was later revoked by the GMDA. He denied that 

there was no occurrence on 05.02.2011 and that after getting the notice by 

GMDA he has also  filed  a  false case against  the accused and that  the 

officials from GMDA only went to the place. He admitted that he has not 

filed any document to regarding the forgery or cheating etc by the accused. 

8. P.W.2  Mr.  Rahu  Mandal  deposed  that  the  accused  Rajin  Saikia 

purchased a plot of land measuring 3 bigha and agreed to build a 

hospital in partnership with the complainant but later the accused 

secretly  transferred  the  land  in  his  name.   After  few  days  the 

accused tried to take possession of the remaining land also.

In his cross-examination he deposed that he does not know the 

accused No.1 or its director. He also does not know about the Dag/Patta 

number or the measurement of the land purchased by the accused from 

the complainant and his brothers and sister. He admitted that he does not 

know anything about the civil cases pending between the parties and that 

from the  complainant  he  came to  know that  the  said  hospital  will  be 

constructed over the land of the complainant and the complainant along 

with his siblings will have partnership over the said land. He admitted that 

the complainant was constructing a RCC building in a plot of land facing 

Odalbakhra and that the said construction was stopped by some Govt. 

Authority. He deposed that although about 40-50 persons came to the said 

plot of land but they were not from any office. The complainant informed 

the police about the same and they fled away.

              

9.  The cross-examination  of  P.W.3,  Sri  Lakhan Roy was expunged 

vide order dated 02.08.2016 as he has never adduced his evidence-
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before-charge or evidence-in-chief before the Court and was only 

examined U/S202 Cr.P.C. by the Court.

10. From the aforesaid discussions and evidence on record it is clear 

that all the P.W.s have deposed that the accused NO.2 agreed to 

construct a hospital in a plot of land belonging to the complainant 

and his siblings. The P.W.1 has also admitted that the accused No.3 

was their power of attorney holder and he was given the power of 

attorney to deal with the plot of land measuring 3 bighas situated 

at Odalbakhra under Beltola Mouza, including the authority to sale 

and transfer. He also admitted that he knows about the execution 

of the sale deed in favour of the accused NO.1 in respect of the 

aforesaid plot of land though their attorney holder i.e. the accused 

No.3.  Although  the  complainant  in  his  evidence  as  P.W.1  has 

deposed that the accused NO.2 registered the said 3 bigha land in 

his name but the sale deed did not contain any boundary and the 

accused No.2 again had executed another sale deed in his name, 

the numbers of both the sale deed were similar but the accused 

No.2 had manipulated the same, however the complainant failed to 

produce the second sale deed which was again registered in the 

name of the accused number 2 by manipulation, as alleged by him. 

In his cross-examination also he has admitted that he have not filed 

any document regarding the forgery or cheating by the accused as 

alleged by him. The perusal of the sale deed which is exhibited by 

him as Exbt-2, shows that the same was executed in respect of 3 

bighas  of  land  and  the  schedule  land  does  not  contain  any 

boundary  and  the  same  was  executed  by  the  attorney  for  the 

complainant i.e. the accused no.3. The complainant has admitted 

that their power of attorney holder was given the power of attorney 

to  deal  with  the  plot  of  land  measuring  3  bighas  situated  at 
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Odalbakhra under Beltola Mouza, including the authority to sale and 

transfer.  Now as  the  complainant  himself  has  admitted  that  the 

accused  no.3.  who was  admittedly  their  attorney  holder  at  that 

point of time, was given the right to sale and transfer the aforesaid 

plot of land and he had executed the sale deed in favour of the 

accused No.1, so in absence of any other documentary evidence on 

record it  cannot be said that the accused No.3 has cheated the 

complainant or that he has forged the power of attorney intending 

that it  shall  be used for the purpose of cheating or that he has 

converted the power of attorney for his own use. Also admittedly 

no document was produced on record to show that the accused 

No.2, who is representing accused NO.1, has committed forgery or 

cheating. So in absence of any documentary evidence it cannot be 

said that the accused No.2, who is representing accused NO.1 has 

committed cheating or forgery with the complainant. 

11.  In  view  of  the  aforesaid  discussions  it  can  be  said  that  the 

prosecution has failed to  prove their  case beyond all  reasonable 

doubt and as such the accused are entitled for acquittal.

12. Accused  Neza  Sales  Pvt.Ltd.(represented  by  Sri  Rajib 

Saikia) and Sri Rajib Saikia are  acquitted from the charges 

of this case U/S  420/468/34 I.P.C. and set at liberty and 

the  accused  Sri  Libon  Ch.  Nath  is  acquitted  from  the 

charges of this case U/S  406/420/468/34 I.P.C. and set at 

liberty.

13. The accused persons are directed to furnish fresh bail bonds U/S 

437A Cr.P.C.and till  then the bail bonds executed by the accused 

and their sureties are extended for next six months.
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14. Judgment  is  pronounced  in  open  court.  Case  is  disposed  on 

contest.

Given under my hand and seal of this Court on this the   30th     day of 

January,2018 at Kamrup(M).    

   

                 

   

             Judicial Magistrate 1  st   class  , Kamrup (M).
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      A P P E N D I X.

1. Prosecution Witnesses  :-

    P.W.1: Sri Jayanta Dutta.

    P.W.2: Sri Raju Mondal.

       

2. PROSECUTION EXHIBITS:-  

Exbt-1: General Power of Attorney

  Exbt-2: Sale deed.

  Exbt-3: Revocation of power of attorney.

 

3. DEFENCE WITNESSES:-  

None.

4. DEFENCE EXHIBITS :-  

None.

                       Judicial Magistrate 1  st   class  , Kamrup (M).


