
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the First   Appellate   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Friday, the 05th day of January, 2018

Money Appeal 16 of 2013

Iyasin Ali,
s/o Late Fazir Ali, 
r/o Lower Mirzaour,
Azara,
Kamrup (M). ………… Appellant

-versus-

Md. Saifuddin Ahmed,
s/o Md. Soifuddin Ahmed,
r/o Maligaon Adabari, 
Jalukbari,
Guwahati – 14. ………… Respondent

This suit coming on for final hearing on 06-12-17 in the presence of –

Mr. T. Som and Mr. P. Teli, Learned Advocates for the Appellant; and 

Mr. A. C. Sarma, Learned Counsel for the Respondent.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This first appeal arose out of the judgment and decree dated 22-12-2010 passed 

by the learned Munsiff  No. 3, Guwahati,  in M.S. 276/2007 whereby the learned trial 

Court decreed the suit with costs whereby the appellant/defendant was made liable to 

pay Rs.60,000/- with interest @6% per annum.

2. Upon  admission  of  the  appeal  for  hearing,  the  notice  was  issued  to  the 

respondent/plaintiff and the original case record of Money Suit 276/2007 was called for 

and received. The respondent/plaintiff contested the first appeal.

3. I have courteously heard the learned counsels for both the sides.
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4. Before adventuring ahead to decide this appeal, the strife between the parties, 

leading to this appeal, needs to be set out, which is as under.

5. The respondent, as plaintiff, filed the suit against the defendant (the appellant). 

The  appellant/defendant  borrowed  Rs.60,000/-  from  the  respondent/plaintiff  by 

executing a hand-note on 18-01-2007 and agreed to pay the said amount by 25-08-

2007.  It  was  alleged  that  the  appellant/defendant  failed  to  pay  the  money  to 

respondent/plaintiff  and the latter  issued a demand notice dated 20-09-2007 to the 

former.  The  appellant/defendant  refused  to  accept  the  demand  notice.  The 

respondent/plaintiff filed the suit to recover the said amount with interest @10% per 

annum.

6. The  appellant/defendant  filed  written-statement  contending  that  he  neither 

borrowed any sum of money from the respondent/plaintiff nor executed any hand-note 

in respondent/plaintiff’s favour as alleged. Denying all the allegations levelled by the 

respondent/plaintiff, the appellant/defendant prayed for dismissal of the suit with costs.

7. Upon the pleadings, learned Trial Court framed the following Issues on 14-05-08.

(1) Whether the defendant borrowed a sum of  `60,000/- (Rupees Sixty 

Thousand) from the plaintiff by executing hand-note on 18-01-2009 

and agreed to repay the same by 25-08-2007?

(2) Whether the defendant repaid the said amount to the plaintiff?

(3) Whether the plaintiff is entitled to the decree as prayed for?

(4) To what relief/reliefs is the plaintiff entitled?

8. During trial, plaintiff led oral and documentary evidence. After hearing both the 

sides,  learned Trial  Court  passed judgment  and decree dated 22-12-2010,  which is 

impugned in this appeal with the following, amongst other, grounds. 

1. That the impugned judgment and decree is bad in law as the learned  

Trial  Court  did  not  made  an  attempt  to  ascertain  the  

appellant/defendant’s  signature  on  the  hand-note  for  which  the  

impugned judgment is required to be set aide with a direction to the  

Court  below  to  send  the  appellant/defendant’s  signature  to  Forensic  

Laboratory.

9. I have meticulously perused the case-record of M.S.276/2007.

10. At  the  onset,  learned  counsel  for  the  appellant/defendant  would  thrust  his 

argument  only  the  aspect  that  the  learned  Trial  Court  failed  to  send  the 

appellant/defendant’s signatures to forensic laboratory. 
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11. Per  contra, learned  counsel  for  the  respondent/plaintiff  would  submit  while 

relying on judicial pronouncements as reported in AIR 1989 Gauhati 42 Ala Uddin vs.  

Sishir Kumar Dutta and  (1995) 3 GLR 267  Sudhir Chandra Mitra vs. Md. Sujauddin  

Ahmed & Others that where there is direct evidence of a witness or the opinion of an 

expert is the evidence of a person who was familiar with the signature of the person 

who  is  said  to  have  signed  the  document,  the  Court  can  always  take  resort  to  a 

comparison under Section 73 of the Indian Evidence Act for satisfying itself that it was 

safe to accept such evidence led by the parties.

12. The following point for determination is devised for a just adjudication.

POINT FOR DETERMINATION

1. Whether  the  impugned  judgment  and  decree  passed  by  the 

learned  Trial  Court  is  just  and  proper  and  needs  interference  in  this 

appeal?

DISCUSSION, DECISION   AND   REASONS THEREFOR  

13. Let me discuss the ground taken in the memorandum of appeal along-with the 

relevant issues decided by the learned lower Trial Court for the sake of convenience.

POINT NO. 1 

14. As far as Issue No. 1 in M.S.276/07 is concerned, the learned trial Court had held 

that the defendant borrowed `60,000/- from the plaintiff on 18-01-2007 by executing a 

hand-note and agreed to pay the same by 25-08-2007 but he did not pay. I have briefly 

narrated the pleadings of both the parties and it is seen that the appellant/defendant  

had claimed that he neither borrowed any money nor executed hand-note.

15. I have given my anxious consideration to the evidence-on-record in M.S.276/07. 

The stand of appellant/defendant, as taken in memo of appeal, is that his signatures 

ought to have been sent to the Forensic Laboratory to ascertain as to whether he had 

signed the hand-note or not. Let me unravel the relevant evidence.

16. P.W.1 Md. Saifuddin Ahmed deposed by reiterating the contentions made in the 

plaint. P.W.1 identified the hand-note as Exhibit 1 and the signature of defendant as 

Exhibit  1(1).  In  his  cross-examination,  P.W.1  stated  that  for  the  purpose  of 

construction of his house, defendant borrowed  `60000/- from him on 18-07-2007 by 

executing a hand-note with a promise to return the money by 25-08-2007.

17. P.W.2  Ali  Mahammad  deposed  that  he  wrote  the  hand-note  on  request  of 

plaintiff and defendant and that the defendant put his signature on the hand-note in his 

presence. In his cross-examination, P.W.2 stated that when the plaintiff gave the money 
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to defendant, he was present along with one Ayam Ali. 

18. P.W.3 Mahammad Ayam Ali deposed that he was present when the defendant 

borrowed `60,000/- from the plaintiff and the defendant executed a hand-note in this 

regard. In his cross-examination, P.W.3 stated that the hand note was written by Md. Ali 

Mahammad.

19. D.W.1 Iyasin Ali deposed that he is a employee in Central Bank of India and the 

plaintiff is a customer of the said bank and in January, 2007, the plaintiff approached 

the defendant  for  a  loan of  `50,00,000/-  through the said  bank but  the defendant 

expressed his inability to provide any assistance, as such, a misunderstanding ensued 

leading to a strained relationship between the plaintiff and defendant. D.W.1 deposed 

that the plaintiff has filed the suit on the basis of a forged promissory note. Put to cross-

examination,  D.W.1  denied  that  he  took  loan  of  `60,000/-  from  the  plaintiff  and 

executed a hand-note in this regard.

20. D.W.2 Md. Daud Ali deposed that on 18-01-2007, the defendant was with him at 

his  residence to  discuss  about  the marriage proposal  of  his  daughter.  In his  cross-

examination, D.W.2 stated that on 18-01-2007, the defendant was present in his house 

till 10 AM.

21. Exhibit  1 hand-note dated 18-01-2007 reveals  that  the defendant borrowed 

`60,000/- from the plaintiff and undertook to return it on or before 25-08-2007. The 

defendant failed to keep his promise. There is nothing plausible from the defendant’s 

pleading or evidence to disbelieve the factum of plaintiff lending said amount of money 

to the defendant. The cross-examination of P.W.s remained unrebutted in this respect 

and P.W.1’s testimony found corroboration frm the P.W.2 and P.W.3. 

22. Though the defendant, through D.W.2, tried to took a plea of alibi that he was 

with D.W.2 on 18-01-2007 yet  it  cannot be believed as  such a  fact  was not  at  all  

pleaded  by  defendant  in  his  pleading.  It  is  well-nigh  settled  that  evidence  beyond 

pleading is not admissible. Although a defence of forgery has been sought to be made 

out in the evidence, yet, a meticulous scrutiny of contentions contained in the written-

statement does not disclose such particulars of forgery or fraud as is required under  

Order VI Rule 4 CPC. Hence, such a plea fails.

23. So far as the appellant/defendant’s ground to send the hand-note to forensic 

laboratory  to  ascertain  the  signature  of  the  appellant/defendant  is  concerned,  the 

plaintiff’s case is based on  Exhibit 1 hand-note dated 18-01-2007 but the defendant 

denied  its  execution.  Sections  67     to     71   Indian  Evidence  Act  deals  with  the  proof  of 

document required by law to be attested. It appears from the evidence-on-record that 
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the  parties  to  the  suit  have  scrupulously  resorted  to  various  provisions  of  Indian 

Evidence Act to prove and disprove each other’s cases. As the findings of the learned 

Trial Court was arrived at after proper appreciation of evidence-on-record, I am unable 

to accede to the appellant/defendant’s contention that the learned Trial Court exercised 

its  jurisdiction  illegally  or  material  irregularity  in  not  sending  the  hand-note  to  the 

forensic laboratory to ascertain the signature of its executor because the learned Trial 

Court took into account the direct evidence of the witnesses who were present during 

the transaction.

24. Hand Note or Promissory note is a written promise to pay a debt. It is a financial 

instrument,  in  which  one  party (maker  or  issuer) promises  in  writing  to  pay  a 

determinate sum of money to the other (the lender), either at a fixed, determinable 

future time or on demand of the payee subject to specific terms and conditions.  It is 

governed by  Section 4 of  the Negotiable Instruments  Act,  1881.  It  should  be  hand 

written  but  not  obligatory.  The  agreement must  state,  in  writing,  the  terms  of 

instrument, extent of liability (amount), maker’s and payee’s name and the amount to 

be paid, among other things. The promise to re-pay money and no other conditions 

should be mentioned in promissory note. When a person issues a hand or promissory 

note,  he/she  would  have to  stamp it  as  per  the Indian  Stamp Act  and normally  a 

revenue stamp is affixed on the promissory note signed by the promissory. But one may 

also execute the promissory note on a stamp paper if revenue stamps are not available.

25. The  evidence  of  P.W.s  has  remained  uncontroverted.  Exhibit  1 has  also 

remained  un-assailed  and  it  has  been proved  under  Sections  67  and  68  of  Indian 

Evidence Act, 1872. P.W.2 and P.W.3 have corroborated the evidence of P.W.1 in as 

much  as  that  they  were  present  when  the  money  was  lent  by  the  plaintiff  to  the 

defendant. There is no material to disbelieve to execution of Exhibit 1. P.W.s evidence 

is reliable and trustworthy. 

26. Moreover, a perusal of the written-statement would reveal at paragraph 2 that 

“for the contents of para 2 to 6 of the plaint, the defendant has nothing to submit as he  

denied the bone of contention of the plaintiff”. 

27. The defendant has not been able to deny specifically or by necessary implication 

the plaintiff’s allegation of facts of defendant not returning the Rs.60,000/- so borrowed 

from  the  plaintiff  within  25-08-2007,  which  tantamount  to  an  admission.  It  is  not 

sufficient  for  defendant to deny the facts alleged by the plaintiff,  but he must deal 

specifically with each allegation of fact which he does not admit. In the instant suit, 

defendant’s contention in paragraphs no. 1 and 2 of written-statement is vague and 
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evasive and hence, the plaintiff’s allegations of fact(s) is taken as admitted by defendant  

in as much as for the borrowing the said amount as well as failure to return the same to 

the  plaintiff.  In  such  an  event,  the  admission  itself  being  proof,  no  other  proof  is 

necessary (Order VIII Rr. 3, 4 and 5 CPC and Section 58 of the Indian Evidence Act).

28. Thus, for the all the foregoing discussion, I am of opinion that the learned Trial 

Court correctly decided the Issue No. 1 and I affirm the same.

29. Coming to  Issue No. 2, it relates to return of the borrowed sum of money by 

defendant  to  plaintiff.  The  decision  in  Issue  No.  1  shows  that  the  plaintiff  lent  

Rs.60,000/- to the defendant on 18-01-2007 and the latter promised to return it by 25-

08-2007 to the former. The defendant failed to do so, for which the plaintiff issued legal  

notice to the defendant. The evidence of the defendant unequivocally reveals that he 

refused to receive the demand notice issued by the plaintiff. Apparently, for defendant’s 

failure to return the borrowed money to the plaintiff, the latter was compelled to file the 

suit. Thus, the decision of the learned Trial Court in respect of Issue No. 2 cannot be 

faulted with. I affirm the same.

30. Coming to Issues No. 3 and 4, it is pellucid from the pleadings and evidence-on-

record as well as from the foregoing discussion and findings that the respondent/plaintiff 

is entitled to the decree and relief as prayed for. Situated thus, it can be safely inferred  

that the learned Trial Court has rightly arrived at the decision in respect of Issue No. 3 

and 4.

31. Learned counsel for the respondent/plaintiff would draw my attention to the fact 

that  the  impugned  decree  was  already  put  into  execution  in  M.Ex.1/12  and  the 

appellant/defendant has already paid the entire dues along with interest and costs of  

the suit to the respondent/plaintiff and the execution proceeding has been disposed of 

on satisfaction. In such premises, as the dues stood liquidated during the pendency of 

the appeal, I hope that the appellant/defendant would permanently put to rest his cause 

in the legal corridors.

32. In  view  of  the  discussions  made  above  and  the  decisions  reached in  the 

foregoing paragraphs, situated thus, it is held that the learned trial Court had rightly 

decided all the Issues and rightly held that the respondent/plaintiff  is entitled to the 

decree and reliefs as stated in the impugned judgment.

33. Therefore, for all the foregoing discussion, the impugned judgment and decree 

passed by the learned Trial Court is just and proper and needs no interference in this 

appeal. The point for determination is answered in the negative.
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O R D E R

34. In view of the above discussions, the impugned judgment and decree dated 22-

12-2010 passed by the then learned Munsiff No.3, Kamrup, Guwahati in M.S. 276/07 is 

hereby affirmed. 

35. The appeal is dismissed on contest with costs. 

36. Prepare a decree accordingly.

37. Send back the LCR along with a copy of this judgment forthwith to the learned 

Trial Court.

GIVEN under my hand and seal of this Court on this 05 th day of January, 2018 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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