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KAMRUP (M), GUWAHATI

Present : Shri A. Chakravarty, M.A., LL.M., AJS

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

MAC Case No.519 of 2012

Shri Pradip Das … Claimant

 -Versus-

1. Shri Hemen Sharma

2. Shri Pranab Jyoti Medhi

3. Universal Sompo General Insurance Company Ltd. ...Opposite Parties
 
Advocates who appeared in this case:- 

Smt. Junali Kalita & Smt. Dharitri Talukdar, advocates for the claimant

Shri Mintu Bezbaruah, advocate for the O.P. No.1

Shri Raju Goswami, Shri Tridip Kalita & Shri Sushanta Hazarika, advocates for 

the O.P. No.3

Claim petition filed on : 28-03-2012

Evidence recorded on : 09-11-2015

Arguments heard on : 23-12-2016

Judgment delivered on : 02-01-2017 

J U D G M E N T

1. This is an application filed under section 166, along with an 

application  under  section  140  of  the  Motor  Vehicles  Act,  1988,  by  the 

claimant  Pradip  Das,  seeking  compensation  on  account  of  the  injuries 

sustained by him in a motor vehicle accident.

2. The case of the claimant in brief is that, on 16-12-2011, at 

about 07:20 P.M., on the Nalbari-Hajo road, plying a motorcycle, while he 

was  proceeding  from  Nalbari  towards  his  house  at  village  Arikuchi,  at 
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Barkuriha, under Nalbari Police Station, coming from the opposite direction 

and driven in a rash and negligent manner, the Tata Winger vehicle bearing 

registration No.AS-28-C-0434 knocked him down, as a result of which, he 

sustained grievous injuries. 

3. The  claimant  has  further  stated  that  the  said  accident 

occurred due to the rash and negligent driving of the Tata Winger vehicle 

bearing registration No.AS-28-C-0434 on the part of its driver. In connection 

with  the  said  accident,  the  Nalbari  police  has  registered  the  case 

No.745/2011,  for  commission  of  offences  punishable  under  sections  279, 

338, 427 IPC against the driver of the said vehicle and investigated the case. 

4. The  claimant  has  further  stated  that  immediately  after  the 

accident, he was taken to the SMK Civil Hospital, Nalbari for treatment. But, 

as his condition was serious, he was referred to the Gauhati Medical College 

& Hospital, Guwahati (GMCH) for better treatment. But, he was taken to the 

Hayat Hospital, Guwahati, instead and was admitted therein. 

5. The  claimant  has  further  stated  that  he  has  spent  about 

Rs.6,00,000/-  in  the  treatment.  Therefore,  he  has  filed  the  instant  claim 

petition seeking compensation of Rs. 15,00,000/- (Rupees fifteen lakh) only. 

Pending  disposal  of  the  claim  petition,  he  has  prayed  for  awarding 

Rs.25,000/-(Rupees twenty five thousand) only, towards no fault liability as 

per the provisions of section 140 of the Motor Vehicles Act, 1988.

6. The Opposite Party No.1 Shri Heman Sharma, the owner and 

the  Opposite  Party  No.3  Universal  Sompo  General  Insurance  Company 

Limited, the insurer of the Tata Winger vehicle bearing registration No.AS-28-

C-0434 have contested the case by filing separate written statements and the 

case proceeded ex-parte against the Opposite Party No.2 Shri Pranab Jyoti 

Medhi,  the  driver  of  the  said  vehicle.  In  their  written  statements,  the 

Opposite Party Nos. 1 and 3 have taken all the routine pleas, denied the case 

of the claimant and have prayed for dismissal of the claim petition.

7. On merit, the Opposite Party No.1 has averred that at the time 

of the alleged accident, the said vehicle was duly insured with the Opposite 

Party No.3  insurance  company.  Therefore,  he  has  submitted  that  if  any 

compensation is awarded against him, the same shall be realised from the 

Opposite Party No.3 insurance company.

He has enclosed with the written statement Photostat copies 
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of the insurance policy and registration certificate of the Tata Winger vehicle 

bearing registration No.AS-28-C-0434 as Annexture-1 & 2

8. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I.  Whether  claimant  Pradip  Das  injured  as  a  result  of  the 

injuries sustained by him in the alleged road accident dated 

16-12-2011  at  about  07:20  P.M.  at  Borkuriha  (Hajo  Road) 

under  Nalbari  P.S.  involving  vehicle  No.AS-12-C-0434  and 

whether  the  said  accident  took  place  due  to  rash  and 

negligent driving of the driver of the offending vehicle?

II.  Whether  the  claimant  is  entitled  to  receive  any 

compensation  and  if  yes,  to  what  extent  and  by  whom 

amongst the opposite parties, the said compensation amount 

will be payable? 

9. During  the  course  of  hearing,  the  claimant  examined  only 

himself as his witness. The contesting Opposite Parties did not examine any 

witness.

DECISION AND REASONS THEREOF

10. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for both the sides, give my decision on the 

above issues as follows:

ISSUE NO.I

11. P.W.-1 Shri Pradip Das, the claimant has stated in the affidavit 

of his examination-in-chief that on 16-12-2011, at about 07:20 P.M., on the 

Nalbari-Hajo road, plying a motorcycle, while he was proceeding from Nalbari 

towards  his  house  at  village  Arikuchi,  at  Barkuriha,  under  Nalbari  Police 

Station,  coming  from  the  opposite  direction  and  driven  in  a  rash  and 

negligent manner, the Tata Winger vehicle bearing registration No.AS-28-C-

0434 knocked him down, as a result of which, he sustained grievous injuries. 

12. He has further stated that the said accident occurred due to 

the rash and negligent driving of the Tata Winger vehicle bearing registration 

No.AS-28-C-0434  on  the  part  of  its  driver.  In  connection  with  the  said 

accident,  the  Nalbari  police  has  registered  the  case  No.745/2011,  for 
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commission of offences punishable under sections 279, 338, 427 IPC against 

the driver of the said vehicle and investigated the case. 

13. He has further stated that immediately after the accident, he 

was taken to the SMK Civil Hospital, Nalbari, in an unconscious state and the 

doctors of the said hospital referred him to Guwahati. Accordingly, he was 

taken  to  Guwahati  and  was  admitted  in  the  Hayat  Hospital.  He  was 

discharged on 24-12-2011. An operation was performed in the Hayat Hospital 

and his wound was “fixed with long DHS plate, fixed locking plate, fracture of 

fixed  casually  with  POP”.  Thereafter,  he  took  treatment  at  the  Popular 

Nursing Home, Patna.

14. He has further stated that he could not take further treatment 

due to want of money. He has spent Rs.10,00,000/- in the treatment, but 

could  submit  bills  and  voucher  for  Rs.4,41,953/-  only.  Therefore,  he  has 

prayed for granting compensation of Rs. 15,00,000/- (Rupees fifteen lakh) 

only.

15. He has exhibited the Ext.-1 accident information report; the 

Ext.-2  advice  slip  issued  by  the  SMK  Civil  Hospital,  Nalbari;  the  Ext.-3 

discharge  certificate  issued  by  the  Hayat  Hospital,  Guwahati;  the  Ext.-4 

medical  certificate  and  the Ext.-5  to  247  prescriptions,  advice  slips,  bills,  

vouchers and tickets.

16. In the cross-examination, he has stated that at the time of the 

accident, he was riding a motorcycle and he collided head on with the winger 

vehicle.  Except the police report,  he has not  submitted any document  to 

prove that the driver was driving the winger vehicle in a rash and negligent 

manner. He has denied the suggestion that the driver of the winger vehicle 

was not at fault for causing the accident. He has not submitted his driving 

license. He has denied the suggestion that he did not have driving license 

and because of his fault and negligence, the alleged accident has occurred. 

He has not submitted any document to prove that on 10-12-2012, he was 

admitted  in  the  GMCH.  He  has  not  brought  any  witness  to  prove  the 

documents issued from the Hayat Hospital.  He has denied the suggestion 

that  the  documents  pertaining  to  Hayat  Hospital  are  manufactured 

documents.  He has not submitted any discharge certificate issued by the 

Popular Nursing Home, Patna. The Ext.-146 does not contain the date of its 

issue. The Ext.-120 and 213 were not issued in his name. He has denied the 

suggestion  that  the  documents  pertaining  to  Hayat  Hospital  and  Popular 

Nursing Home are not connected to the alleged accident. The accident took 
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place in the month of December, 2011. He went to Patna on 12-07-2013. He 

has not submitted any document pertaining to his treatment during the year, 

2012. He has denied the suggestion that since the winger vehicle’s driver 

was not at fault for the accident, the insurance company is not liable to pay 

any compensation to him.

17. As the  Tata Winger vehicle bearing registration No.AS-28-C-

0434 dashed the motorcycle in which the claimant Pradip Das was travelling 

and caused injuries to him on a public road and as the Opposite Party No.2 

Pranab Jyoti Medhi, the driver of the said vehicle did not contest the case to 

rebut  the  case  of  the  claimant  and  as  the  Opposite  Party  No.1  Heman 

Sharma, the owner and the Opposite Party No.3 Universal Sompo General 

Insurance Company Limited, the insurer of the  said vehicle  did not adduce 

any evidence rebutting the case of the claimant, it must be held that said 

accident occurred due to the rash and negligent driving of the said vehicle on 

the part of its driver.

18. In view of the above discussion, it is held that, (i)  on 16-12-

2011, at about 07:20 P.M., at Barkuriha, on the Nalbari-Hajo road, under 

Nalbari Police Station, an accident has arisen due to the rash and negligent 

driving of the Tata Winger vehicle bearing registration No.AS-28-C-0434 part 

of its driver; (ii) the said accident has caused injuries to the claimant Pradip 

Das and hence, he has filed the instant claim petition seeking compensation; 

(iii) the claim has been made against the owner, driver and insurer of the 

said vehicle. The issue No.I is decided accordingly.

ISSUE NO.II

19. As the said accident has arisen due to the rash and negligent 

driving of the  Tata Winger vehicle bearing registration No.AS-28-C-0434 on 

the part of its driver and the said accident has caused injuries to the claimant 

Pradip  Das and  hence,  he  has  filed  the  instant  claim  petition  seeking 

compensation; he is entitled to receive compensation. 

20. Now,  let  us  decide  what  should  be  the  just  and  proper 

compensation in the facts and circumstances of the case?

21. The Ext.-2 advice slip issued by the SMK Civil Hospital, Nalbari 

shows that on 16-12-2011, the claimant was taken to the said hospital. He 

was diagnosed with head injury and compound fracture of the ankle joint. He 

was referred to the  Gauhati Medical College & Hospital, Guwahati (GMCH). 
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The  claimant  has  not  submitted  any  medical  document  to  prove  that 

thereafter, he was shifted to the GMCH.

22. The  Ext.-3  discharge  certificate  issued  by  Hayat  Hospital 

shows that the claimant was admitted in the said hospital on 16-12-2011. He 

was  discharged  on  24-12-2011.  He  was  diagnosed  with  fracture  of 

“trochenter  with  fracture  of  the  shaft  of  the  femur,  fracture  of  lateral 

condoyle  with  diablysic  metaplyseal  separate,  fracture  of  ulna  and  third 

finger”. He was provided necessary treatment there and was discharged with 

advice to visit the orthopaedic OPD after one week.

23. The  claimant  has  not  submitted  any  discharge  certificate 

issued by the Popular Nursing Home, Patna. He has only submitted some 

prescriptions. Therefore, it must be held that the claimant was not admitted 

in the Popular Nursing Home, Patna and he has taken treatment there as an 

outpatient. 

24. The  claimant  also  has  not  submitted  any  other  medical 

document  to  prove  that  thereafter  also,  he  has  taken  treatment  for  the 

injuries  sustained  in  the  said  accident  or  that  he  will  require  to  take 

treatment  in  future  for  the  same. Therefore,  it  is  held  that  the  injuries 

sustained by the claimant were routine personal injuries and he was properly 

treated and cured from the same.

25. In the case of G. Ravindranath @ R.  ChowdharyVs.  E. 

Srinivas and Anr., reported in (2013)12SCC455, the Hon’ble Supreme 

Court has held as follows:- 

“13.  It  is  settled  law  that  compensation  in  personal  injury 

cases should be determined under the following heads:

Pecuniary damages (Special damages)

(i) Expenses relating to treatment, hospitalisation, medicines, 

transportation,  nourishing  food  and  miscellaneous 

expenditure.

(ii) Loss of earnings (and other gains) which the injured would 

have made had he not been injured, comprising:

(a) Loss of earning during the period of treatment;

(b) Loss of future earnings on account of permanent disability.

(iii) Future medical expenses.

Non-pecuniary damages (General damages)
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(iv)  Damages  for  pain,  suffering,  and  trauma  as  a 

consequence of the injuries.

(v) Loss of amenities (and/or loss of prospects of marriage).

(vi)  Loss  of  expectation  of  life  (shortening  of  normal 

longevity).

14.  In  routine  personal  injury  cases,  compensation  will  be 

awarded only under heads (i),  (ii)(a) and (iv).  It  is only in 

serious  cases  of  injury,  where  there  is  specific  medical 

evidence  corroborating  the  evidence  of  the  claimant,  that 

compensation will be granted under any of the heads (ii)(b), 

(iii), (v) and (vi) relating to loss of future earnings on account 

of  permanent  disability,  future  medical  expenses,  loss  of 

amenities (and/or loss of prospects of marriage) and loss of 

expectation of life.”

26. In the instant case, though the claimant has stated that he 

has  spent  Rs.10,00,000/-  in  the  treatment,  but  could  submit  bills  and 

voucher for Rs.4,41,953/- only, the bills and cash memos submitted by him 

shows that he has spent Rs.3,47,825/- only, in the treatment. Therefore, he 

is  entitled  to  receive  the  said  amount  of  Rs.  3,47,825/-  only,  towards 

expenses relating to treatment, hospitalisation and medicines.

27. Further, the railway tickets submitted by the claimant shows 

that he has spent Rs.7,925/- in performing journeys by rail from Guwahati to 

Patna. Therefore, the claimant is  entitled to receive the said amount of Rs. 

7,925/- only, towards expenses relating transportation. In total, the claimant 

is entitled to receive the aforesaid amount of Rs. 3,47,825+ Rs. 7,925= Rs. 

3,55,750/-  only,  towards  expenses  relating  to  treatment,  hospitalisation, 

medicines and transportation. 

28. Further, though the claimant has not proved how much money 

he  has  spent  in  purchasing  nourishing  food  and  as  miscellaneous 

expenditure, he must have spent some money towards the same. Hence, in 

my considered opinion, he is  entitled to receive lump sum amount of Rs. 

20,000/- towards the same. In total, the  claimant is  entitled to receive the 

aforesaid amount of Rs. 3,55,750+ Rs.20,000 = Rs. 3,75,750/- only, towards 

expenses  relating  to  treatment,  hospitalisation,  medicines,  transportation, 

nourishing food and miscellaneous expenditure.

29. As the claimant  has taken treatment as an indoor patient at 
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the  Hayat Hospital, Guwahati and has also taken treatment at the  Popular 

Nursing  Home,  Patna,  he  must  have  undergone  considerable  pain  and 

suffering and trauma as a consequence of the injuries sustained in the said 

accident. Therefore, in my considered opinion, he is entitled to receive an 

amount of Rs. 40,000/-, towards damages for pain, suffering and trauma. In 

total,  the  claimant  is  entitled  to  receive  the  aforesaid  amount  of  Rs. 

3,75,750+ Rs. 40,000 = Rs. 4,15,750/- (Rupees four lakh fifteen thousand 

seven hundred and fifty) only, as compensation. 

30. Further, though the claimant has taken treatment as an indoor 

patient in the Hayat Hospital, Guwahati and has also taken treatment at the 

Popular Nursing Home, Patna, he is not entitled to receive any compensation 

towards loss of earnings (and other gains) which he would have made had 

he not been injured, towards loss of earning during the period of treatment, 

as  he  was  a  Government  servant  and  he did  not  prove that  he  did  not 

receive salary during that period (the claimant has stated in Para 4 and 5 of 

the claim petition that his occupation is service and he works in the PWD 

Department, Govt. of Assam), towards loss of future earnings on account of 

permanent disability  as he has not  suffered any permanent disability and 

towards  future  medical  expenses  as  he did  not  prove  by  adducing  any 

credible and cogent medical evidence that he will require to take treatment in 

future for the injuries sustained in the said accident. 

31. Now, let us decide who, amongst the opposite parties shall 

have to pay the said compensation amount? 

32. The  Annexture-1  Photostat  copy  of  the  insurance  policy 

No.2314/51173738/00/000  enclosed  with  the  written  statement  by  the 

Opposite Party No.1 Shri  Hemen Sarma, the owner of the offending  Tata 

Winger vehicle bearing registration No.AS-28-C-0434 shows that on the day 

of the accident, the said  vehicle  was duly insured with the Opposite Party 

No.3  insurance  company  vide  the  said  policy. The  Opposite  Party  No.3 

Insurance Company did not challenge the claimant in the cross-examination 

that  the  policy  No.2314/51173738/00/000  was  not  issued  by  it  to  the 

Opposite Party No.2 insuring the offending vehicle or that the policy was not 

valid on the day of the said accident. The liability of the insurance company 

arises  for  the purpose of  reimbursement  of  the amount  of  compensation 

found to be payable by the owner of the vehicle insured. Therefore, there is  

no denial of the fact by the Opposite Party No.3 Insurance Company that at 

the relevant point of time, the vehicle in question was insured with it and the 
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policy was very much in force and in existence. Section 149 of the M.V. Act, 

1988 casts a duty on the insurer to satisfy the judgment and award against 

persons  insured  in  respect  of  third  party  risks. The Opposite  Party  No.3 

Insurance Company also did not try to prove that there has been violation of 

the terms and conditions of the policy or that the driver was not entitled to 

drive the offending vehicle.

33. In  the  case  of  Oriental  Insurance  Company  Limited 

vs. Meena Variyal and Ors.,  reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

 “Ordinarily, a contract of insurance is a contract of indemnity. 

When a car belonging to an owner is insured with the insurance company 

and it is being driven by a driver employed by the insured, when it meets 

with an accident, the primary liability under law for payment of compensation 

is  that  of  the  driver.  Once  the  driver  is  liable,  the owner  of  the vehicle 

becomes vicariously liable for payment of compensation. It is this vicarious 

liability of the owner that is indemnified by the insurance company. A third 

party for whose benefit the insurance is taken, is therefore entitled to show, 

when he moves under Section 166 of the Motor Vehicles Act, that the driver 

was negligent in driving the vehicle resulting in the accident; that the owner 

was  vicariously  liable  and  that  the  insurance  company  was  bound  to 

indemnify the owner and consequently, satisfy the award made.”

34. In view of the above discussion, it is held that  the  Opposite Party 

No.3 Universal Sompo General Insurance Company Limited, the insurer of 

the offending  Tata Winger vehicle bearing registration No.AS-28-C-0434  is 

liable to pay the compensation amount of  Rs. 4,15,750/- (Rupees four lakh 

fifteen thousand seven hundred and fifty) only, to the  claimant. The issue 

No.II is decided accordingly.

35.
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O R D E R

35. In the result, the claim petition is allowed on contest and an 

amount of Rs. 4,15,750/- (Rupees four lakh fifteen thousand seven hundred 

and fifty) only, is awarded as compensation to the Claimant. The  Opposite 

Party No.3 Universal Sompo General Insurance Company Limited, the insurer 

of the offending Tata Winger vehicle bearing registration No.AS-28-C-0434 is 

directed to pay the compensation amount of  Rs. 4,15,750/- (Rupees four 

lakh fifteen thousand seven hundred and fifty) only, to the  claimant, along 

with interest at the rate of 6 per cent per annum from the date of filing of 

the application under Section 166 of the Motor Vehicles Act, 1988, till  the 

date of payment. 

36. In the facts and circumstances of the case, the parties are left 

to bear their own costs.

37. Signed, sealed and delivered in the open Court on this the 2nd 

day of January, 2017, in Guwahati.

 

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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