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J U D G M E N T

1. This is an application filed under section 166, r/w section 140 

of  the  Motor  Vehicles  Act,  1988,  by  the  claimant  Shri  Naba  Mohan  Das 

praying  for  granting  him  compensation  on  account  of  the  death  of  his 

younger brother Debajit Mohan Das him in a motor vehicle accident.

2. The case of the claimant in brief is that on 28-11-2013, at 

about 01:30 A.M., travelling as a passenger in the Car bearing registration 

No.AS-01-AY-3017,  while  his  younger  brother  Debajit Mohan  Das was 

proceeding  from  Agiya  towards  their  house  at  Bajarapara,  at  Kharkhari, 

under Chhaygaon Police Station, the car dashed against a Truck parked on 

the side of the road, as a result of which, he sustained grievous injuries. 
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Immediately,  he  was  taken  to  the  Chhaygaon  PHC  for  treatment  and 

thereafter, he was shifted to the Arya Hospital,  Guwahati.  But, on 30-11-

2013, he succumbed to the injuries.

3. The  claimant  has  further  stated  that  the  said  accident 

occurred due to the rash and negligent driving of the Car bearing registration 

No.AS-01-AY-3017 on  the  part  of  its  driver.  In  connection  with  the  said 

accident,  the  Chhaygaon  police  has  registered  the  case  No.11/2014,  for 

commission of offences punishable under sections 279, 304(A) IPC against 

the driver of the said vehicle and investigated the case. 

4. The  claimant  has  further  stated  that  the  deceased  Debajit 

Mohan Das was a businessman and his monthly income was Rs.9,000/-. At 

the time of his death, he was 29 years old. He has left behind him as his 

legal  heir  and  representative.  Therefore,  he  has  filed  the  instant  claim 

petition seeking compensation of Rs.20,00,000/- (Rupees twenty lakh) only. 

Pending  disposal  of  the  claim  petition,  he  has  prayed  for  awarding 

Rs.50,000/- only, towards no fault liability as per the provisions of  section 

140 of the Motor Vehicles Act, 1988.

5. The  opposite  party  No.1  Cholamandalam  M.S.  General 

Insurance  Company  Limited,  the  insurer  of  the  Car  bearing  registration 

No.AS-01-AY-3017 has contested the case by filling a written statement and 

the  case  proceeded  ex-parte  against  the Opposite  Party  No.2  Shri  Jatin 

Kumar Das, the owner and the Opposite Party No.3 Shri Niren Das, the driver 

of the  said vehicle.  In its written statement,  the  opposite party  No.1 has 

taken all the routine pleas, denied the case of the claimant and has prayed 

for dismissal of the claim petition.

6. Upon  pleadings,  the  following  issues  were  framed  by  my 

learned predecessor:- 

I. Whether the claim petition is maintainable or not?

II.  Whether  the  accident  took  place  on  28-11-2013  at 

Kharkhari and caused by the vehicle bearing Regd. No.AS-01-

A-3017 (Eon) and whether the driver had valid driving license 

or not at that time?

III.  Whether  the  vehicle  was  duly  insured  in  the 

Cholamandalam M.S.  General  Insurance  Company  Ltd.  and 

within coverage period?
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IV.  Whether  the  deceased  person  was  died  in  the  said 

accident caused by the said vehicle?

7. During  the  course  of  hearing,  the  claimant  examined  two 

witnesses. The Opposite Party No.1 did not examine any witness.

DECISION AND REASONS THEREOF

8. I  have  carefully  examined  the  evidence  on  record,  gone 

through the relevant documents on record and after hearing the arguments 

advanced by the learned counsel for the claimant and the Opposite Party 

No.1, give my decision on the above issues as follows:

ISSUE NOS. I, II, III & IV

9. As all the issues are co-related, all  the issues are discussed 

and decided jointly.

10. PW-1  Shri  Naba Mohan Das, the claimant  has stated in the 

affidavit of his examination-in-chief that on 28-11-2013, at about 01:30 A.M., 

travelling as a passenger in the Car bearing registration No.AS-01-AY-3017, 

while his  younger brother  Debajit Mohan Das was proceeding from Agiya 

towards their  house at  Bajarapara,  at  Kharkhari,  under  Chhaygaon Police 

Station, the car dashed against a Truck parked on the side of the road, as a 

result of which, he sustained grievous injuries. Immediately, he was taken to 

the Chhaygaon PHC for treatment and thereafter, he was shifted to the Arya 

Hospital, Guwahati. But, on 30-11-2013, he succumbed to the injuries.

11. He has further stated that the said accident occurred due to 

the rash and negligent driving of the Car bearing registration No.AS-01-AY-

3017 on the part  of  its  driver.  In connection with the said  accident,  the 

Chhaygaon  police has registered the case No.11/2014,  for  commission  of 

offences punishable under sections 279, 304(A) IPC against the driver of the 

said vehicle and investigated the case. 

12. He has further stated that the  deceased Debajit Mohan Das 

was a businessman and his monthly income was Rs.9,000/-. At the time of 

his death, he was 29 years old. He has left behind him as his legal heir and 

representative. He has spent more than Rs.1,00,000/- in the treatment of his 

deceased brother.  Therefore, he has prayed for granting compensation of 

Rs.20,00,000/- (Rupees twenty lakh) only.
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13. He has exhibited the Ext.-1 accident information report; the 

Ext.-2 post mortem report; the Ext.-3 ECG Report; the Ext.-4(1 to 7) clinical  

reports; the Ext.-5(1 to 6) advice slips; the Ext.-6 visitor’s card issued by the 

Arya Hospital; the Ext.-7(1 to 20) cash memos and voucher and the Ext.-8 

certificate issued by the village Headman. 

14. In the cross-examination, he has stated that the deceased was 

his younger brother. He is a businessman. He did not see the accident. Four 

persons were travelling by the offending vehicle. The deceased was shifted 

to the Arya Hospital, Guwahati on 28-11-2013. An operation was performed 

on 29-11-2013, but on 30-11-2013, he expired in the said hospital. He has 

not  submitted  any  document  to  prove  that  the  monthly  income  of  the 

deceased was Rs.9,000/-. He also has not submitted any document to prove 

the age of the deceased. The Ext.-7(1), 7(2) and 7(3) are included in the 

Ext.-7(10). He has denied the suggestion that he is not entitled to receive 

any compensation. 

15. P.W.-2  Bishnu  Das  has  stated  in  the  affidavit  of  his 

examination-in-chief  that at the time of the alleged accident, alongwith the 

deceased he was also travelling by the offending vehicle. At  Kharkhari,  the 

offending vehicle dashed against a Truck parked on the side of the road, as a 

result of which, the deceased sustained grievous injuries. Immediately, the 

deceasd was taken to the Chhaygaon PHC and thereafter, he was shifted to 

the  Arya  Hospital,  Guwahati,  but,  on  30-11-2013,  he  succumbed  to  the 

injuries. He has further stated that the said accident occurred due to the rash 

and negligent driving of the offending vehicle. 

16. In the cross-examination, he has stated that at the time of the 

said accident, along with the deceased and two others, he was also travelling 

by the offending vehicle. The police did not record his statement. He has 

denied the suggestion that at the time of the alleged accident, he was not 

travelling by the offending vehicle. He has also denied the suggestion that he 

has deposed falsely. 

17. As the  Car bearing registration No.AS-01-AY-3017 met  with 

the alleged accident in running condition and as the Opposite Party No.2 Shri 

Jatin Kumar Das, the owner and the Opposite Party No.3 Shri Niren Das, the 

driver of the  said vehicle did not contest the case to rebut the case of the 

claimant and as the Opposite Party No.1 insurance company, the insurer of 

the said vehicle also did not adduce any rebuttal evidence, it must be held 
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that said accident occurred due to the rash and negligent driving of the said 

vehicle on the part of its driver.

18. In view of the above discussion, it is held that, (i)  on 28-11-

2013, at about 01:30 A.M., at Kharkhari, under Chhaygaon Police Station, an 

accident has arisen due to the rash and negligent driving of the Car bearing 

registration No.AS-01-AY-3017 on the part of its driver; (ii) the said accident 

has caused the death of Debajit Mohan Das and therefore, his elder brother 

has filed the instant claim petition seeking compensation; (iii) the claim has 

been made against the owner, driver and insurer of the said vehicle. 

19. The  deceased  Debajit Mohan  Das  was  a  bachelor  and  the 

claimant  is  his  elder  brother. Further,  the claimant is  a businessman and 

hence, was not dependent upon the deceased (the claimant has stated in the 

cross-examination that he is a businessman).  In the case  of  Sarla Verma 

vs. Delhi Transport Corporation, reported in (2009) 6 SCC 121, the 

Hon’ble Supreme Court has held that, “Where the deceased was a bachelor 

and the claimants are the parents, the deduction follows a different principle.  

In regard to bachelors, normally, 50% is deducted as personal and living 

expenses, because it is assumed that a bachelor would tend to spend more 

on himself. Even otherwise, there is also the possibility of his getting married 

in a short time, in which event the contribution to the parent/s and siblings is 

likely to be cut drastically. Further, subject to evidence to the contrary, the 

father  is  likely  to  have his  own income and will  not  be considered as  a 

dependant and the mother alone will be considered as a dependent. In the 

absence  of  evidence  to  the  contrary,  brothers  and  sisters  will  not  be 

considered  as  dependents,  because  they  will  either  be  independent  and 

earning,  or  married,  or  be  dependent  on  the  father.  Thus  even  if  the 

deceased  is  survived  by  parents  and  siblings,  only  the  mother  would  be 

considered to be a dependant, and 50% would be treated as the personal 

and living expenses  of  the bachelor  and 50% as the contribution to  the 

family. However, where family of the bachelor is large and dependant on the 

income of the deceased, as in a case where he has a widowed mother and 

large number of younger non-earning sisters or brothers, his personal and 

living expenses may be restricted to one-third and contribution to the family 

will be taken as two-third.” Therefore, the claimant cannot be considered as 

a dependent of the deceased. As such, the claimant is not entitled to receive 

any compensation for the loss of dependency. Now, therefore, let us discuss 
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whether the claimant can maintain a claim petition in terms of Section 166 of 

the Motor Vehicles Act, 1988, as he is not a dependent of the deceased?

20. In  the  case  of  Smt.  Manjuri  Bera  Vs.The  Oriental 

Insurance Company Ltd. and Anr., reported in AIR 2007 SC 1474, (2007) 

10 SCC 643, the Hon’ble Supreme Court was dealing with a similar case and 

discussing the law in this regard, held that,

 “In terms of Clause (c) of Sub-section (1) of Section 166 of 

the  Act  in  case  of  death,  all  or  any  of  the  legal  representatives  of  the 

deceased become entitled to compensation and any such legal representative 

can file a claim petition. The proviso to said sub-section makes the position 

clear that where all the legal representatives had not joined, then application 

can  be  made  on behalf  of  the  legal  representatives  of  the  deceased  by 

impleading those legal representatives as respondents. 

 “There are several factors which have to be noted. The liability 

under Section 140 of the Act does not cease because there is absence of  

dependency. The right to file a claim application has to be considered in the 

background  of  right  to  entitlement.  While  assessing  the  quantum,  the 

multiplier system is applied because of deprivation of dependency. In other 

words, multiplier is a measure. There are three stages while assessing the 

question of entitlement. Firstly, the liability of the person who is liable and 

the person who is to indemnify the liability, if any. Next is the quantification 

and Section 166 is primarily in the nature of recovery proceedings. As noted 

above, liability in terms of Section 140 of the Act does not cease because of 

absence of dependency. Section 165 of the Act also throws some light on the 

controversy. The explanation includes the liability under Sections 140 and 

163A. 

Judged in that background where a legal representative who is 

not dependant files an application for compensation, the quantum cannot be 

less than the liability referable to Section 140 of the Act. Therefore, even if 

there  is  no  loss  of  dependency  the  claimant  if  he  or  she  is  a  legal 

representative will be entitled to compensation, the quantum of which shall  

be not less than the liability flowing from Section 140 of the Act.” 

21. Therefore,  the  claimant  being  legal  representative  of  the 

deceased, is entitled to receive compensation which cannot be less than the 

liability under Section 140 of the Motor Vehicles Act, 1988.
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22. In  the  case  of  Shashikala  and  Ors. Vs. Gangalaksh 

mamma and Ors., reported in (2015)9SCC150, the Hon’ble Supreme Court 

has awarded compensation as follows: 

 “In Rajesh  and  Ors. v. Rajbir  Singh  and  Ors.,  (supra) 

and Jiju Kuruvila and Ors. v. Kunjujamma Mohan and Ors. (2013) 9 

SCC  166, this  Court  has  awarded  substantial  amount  of  Rs.  1,00,000/- 

towards  loss  of  consortium and  Rs.  1,00,000/-  towards  loss  of  love  and 

affection and Rs. 25,000/- towards funeral expenses. Following the same, Rs. 

1,00,000/- is awarded towards loss of consortium and Rs. 1,00,000/- towards 

loss of love and affection to the minor children and Rs. 25,000/- towards 

funeral  expenses and Rs.  25,000/-  towards loss of  estate totalling  to Rs. 

2,50,000/-. Thus, the compensation awarded to the claimants is enhanced to 

Rs. 19,32,310/-.” 

23. Again,  in  the  case  of  Sandhya  Rani  Debbarma  Vs. 

National Insurance Company Limited, vide judgment dated 16-09-2016, 

the Hon’ble Supreme Court has awarded compensation as follows: 

 “Funeral  expenses  of  Rs.25,000/-;  loss  of  consortium  of 

Rs.1,00,000/-; loss of guidance to minor children of Rs.1,00,000/-; loss of 

love  and  affection  to  aged  parents  of  Rs.1,00,000/-;  loss  of  estate  of 

Rs.1,00,000/- and litigation cost of Rs.25,000/-.”

24. In  view of  the  above,  in  the  instant  case,  the  claimant  is 

entitled to receive Rs. 25,000/- towards funeral expenses and Rs. 1,00,000/- 

towards loss of estate. Further, though the claimant has deposed that he has 

spent more than Rs.1,00,000/- in the treatment of the deceased, the bills  

and cash memos submitted by him shows that he has spent Rs. 1,06,832/- 

only,  in  the  treatment  of  the  deceased.  Therefore,  the  claimant  is  also 

entitled to receive the said amount of Rs. 1,06,832/- (Rupees one lakh six 

thousand eight hundred and thirty two) only, towards expenditure incurred in 

the treatment of the deceased. In total, the claimant is entitled to receive Rs.  

2,31,832/- (Rupees two lakh thirty one thousand eight hundred and thirty 

two) only, as compensation. 

25. Now, let us decide who, amongst the opposite parties shall 

have to pay the said compensation amount?

26. The claimant has stated in the claim petition that on the day 

of  the said  accident,  the offending Car  bearing registration  No.AS-01-AY-

3017 was insured with the Opposite  Party No.1  Insurance Company vide 
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Policy  No.3362/00800201/000/00.  The  Opposite  Party  No.1  Insurance 

Company did not challenge the claimant in the cross-examination that the 

policy No.3362/00800201/000/00 was not issued by it to the Opposite Party 

No.2 insuring the offending vehicle or that the policy was not valid on the 

day of the alleged accident. The liability of the insurance company arises for 

the purpose of reimbursement of the amount of compensation found to be 

payable by the owner of the vehicle insured. Therefore, there is no denial of 

the fact by the Opposite Party No.1 Insurance Company that at the relevant 

point of time, the vehicle in question was insured with it and the policy was 

very much in force and in existence. Section 149 of the M.V. Act, 1988 casts 

a duty on the insurer to satisfy the judgment and award against persons 

insured  in  respect  of  third  party  risks. The Opposite  Party  No.1 

Insurance Company also did not try to prove that there has been violation of 

the terms and conditions of the policy or that the driver was not entitled to 

drive the offending vehicle.

27. In  the  case  of  Oriental  Insurance  Company  Limited 

Vs. Meena Variyal and Ors.,  reported in (2007) 5 SCC 428, the Hon’ble 

Supreme Court has observed as follows:-

 “Ordinarily, a contract of insurance is a contract of indemnity. 

When a car belonging to an owner is insured with the insurance company 

and it is being driven by a driver employed by the insured, when it meets 

with an accident, the primary liability under law for payment of compensation 

is  that  of  the  driver.  Once  the  driver  is  liable,  the owner  of  the vehicle 

becomes vicariously liable for payment of compensation. It is this vicarious 

liability of the owner that is indemnified by the insurance company. A third 

party for whose benefit the insurance is taken, is therefore entitled to show, 

when he moves under Section 166 of the Motor Vehicles Act, that the driver 

was negligent in driving the vehicle resulting in the accident; that the owner 

was  vicariously  liable  and  that  the  insurance  company  was  bound  to 

indemnify the owner and consequently, satisfy the award made.”

28. In view of the above discussion, it is held that  the  Opposite 

Party No.1 Cholamandalam M.S. General Insurance Limited, the insurer of 

the offending Car bearing registration No.AS-01-AY-3017 is liable to pay the 

compensation  amount  of  Rs.  2,31,832/-  (Rupees  two  lakh  thirty  one 

thousand  eight  hundred  and  thirty  two)  only, to  the  claimant Shri  Naba 

Mohan Das. The issues are decided accordingly.

O R D E R
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29. In the result, the claim petition is allowed on contest and an 

amount  of  Rs.  2,31,832/-  (Rupees  two  lakh  thirty  one  thousand  eight 

hundred and thirty two) only, is awarded as compensation to the Claimant 

Shri Naba Mohan Das. The Opposite Party No.1 Cholamandalam M.S. General 

Insurance  Limited,  the  insurer  of  the  offending  Car  bearing  registration 

No.AS-01-AY-3017 is  directed  to  pay  the  compensation  amount  of  Rs. 

2,31,832/- (Rupees two lakh thirty one thousand eight hundred and thirty 

two) only, to the claimant Shri Naba Mohan Das, along with interest at the 

rate of 6 per cent per annum from the date of filing of the application under  

Section 166 of the Motor Vehicles Act, 1988, till the date of payment. 

30. In the facts and circumstances of the case, the parties are left to bear 

their own costs.

31. Signed, sealed and delivered in the open Court on this the 03rd 

day of January, 2017, in Guwahati.

 

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati

Dictated & corrected by me.

(Shri A. Chakravarty)

Member, M.A.C. T. No.2,

Kamrup (M), Guwahati
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